l. DUE PROCESS
A.  Generally

The Fifth Amendment’s Due Process Clause protects individuals in removal
proceedings. Okpala v. Whitaker, 908 F.3d 965, 971 (5th Cir. 2018); see also Anwar
v. I.N.S., 116 F.3d 140, 144 (5th Cir. 1997) (“It is clearly established that the Fifth
Amendment of the United States Constitution entitles aliens to due process of law
in deportation proceedings.”).

A person who has not entered the United States cannot avail themselves of
the protections of due process. “[O]ur immigration laws have long made a distinction
between those aliens who have come to our shores seeking admission ... and those
who are within the United States after an entry.” Leng May Ma v. Barber, 357 U.S.
185, 187 (1958). Aliens “who have once passed through our gates, even illegally,”
are afforded the full panoply of procedural due process protections, and “may be
expelled only after proceedings conforming to traditional standards of fairness.”
Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206, 212 (1953). But those who
have never technically “entered” the United States have no such rights. 1d. For [those
who have never technically entered], procedural due process is simply “[w]hatever
the procedure authorized by Congress” happens to be. Id. (internal quotation marks
omitted); see also Landon v. Plasencia, 459 U.S. 21, 32 (1982) (“[A]n alien seeking
initial admission to the United States requests a privilege and has no constitutional
rights regarding his application....”).

“The essence of ‘due process’ is notice and a fair opportunity to be heard.”
United States v. Villanueva-Diaz, 634 F.3d 844, 850 (5th Cir. 2011); see also United
States v. Lopez-Ortiz, 313 F.3d 225, 230 (5th Cir. 2002) (“The Supreme Court has
stated that due process requires that an alien who faces deportation be provided (1)
notice of the charges against him, (2) a hearing before an executive or administrative
tribunal, and (3) a fair opportunity to be heard.”). However, “[a] deportation hearing
Is a civil, not a criminal, action. As such, the full range of constitutional protections
available to a defendant in a criminal case are not afforded an alien in a deportation
proceeding.” United States v. Benitez-Villafuerte, 186 F.3d 651, 657 (5th Cir. 1999).

Constitutional claims for due process violations are reviewed de novo. “When
considering a petition for review, we review constitutional issues — such as due
process claims — de novo.” Santos-Alvarado v. Barr, 967 F.3d 428, 439 (5th Cir.
2020); see also Arteaga-Ramirez v. Barr, 954 F.3d 812, 813 (5th Cir. 2020) (“Due
process claims are reviewed de novo.”).

“The rules of evidence, including those that exclude hearsay, do not govern
deportation proceedings.” Olabanji v. INS, 973 F.2d 1232, 1234 (5th Cir.1992).

Last updated July 2024



https://www.westlaw.com/Document/I8c51fe60e91c11e8a573b12ad1dad226/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Idc99350b942111d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Idc99350b942111d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Document/I64e9f8699c1d11d9bc61beebb95be672/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20240105164515216&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#co_pp_sp_780_187
https://1.next.westlaw.com/Document/I64e9f8699c1d11d9bc61beebb95be672/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20240105164515216&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#co_pp_sp_780_187
https://1.next.westlaw.com/Document/I265884719bed11d9bdd1cfdd544ca3a4/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20240105164658322&transitionType=Default&contextData=(sc.Default)#co_pp_sp_780_212
https://1.next.westlaw.com/Document/I265884719bed11d9bdd1cfdd544ca3a4/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20240105164658322&transitionType=Default&contextData=(sc.Default)#co_pp_sp_780_212
https://1.next.westlaw.com/Document/I265884719bed11d9bdd1cfdd544ca3a4/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20240105164658322&transitionType=Default&contextData=(sc.Default)#co_pp_sp_780_212
https://1.next.westlaw.com/Document/I0a4599709bf011d991d0cc6b54f12d4d/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20240105210344135&transitionType=Default&contextData=(sc.Default)#co_pp_sp_780_32
https://www.westlaw.com/Document/Ib3b9665043f711e0b931b80af77abaf1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I38fc757f89b711d9ac45f46c5ea084a3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I38fc757f89b711d9ac45f46c5ea084a3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I05a30e2d94af11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051495078&pubNum=0000506&originatingDoc=I25e15c003a0f11edb347ee6ef6e5852f&refType=RP&fi=co_pp_sp_506_439&originationContext=document&transitionType=DocumentItem&ppcid=951eebbb5daa487fa830541acdcbe42b&contextData=(sc.TRDiscover)#co_pp_sp_506_439
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051495078&pubNum=0000506&originatingDoc=I25e15c003a0f11edb347ee6ef6e5852f&refType=RP&fi=co_pp_sp_506_439&originationContext=document&transitionType=DocumentItem&ppcid=951eebbb5daa487fa830541acdcbe42b&contextData=(sc.TRDiscover)#co_pp_sp_506_439
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050733954&pubNum=0000506&originatingDoc=Ibce765000eee11edb24f97292f907e9e&refType=RP&fi=co_pp_sp_506_813&originationContext=document&transitionType=DocumentItem&ppcid=bc98dd4f5b934b3bb28fed0d38041977&contextData=(sc.Keycite)#co_pp_sp_506_813
https://www.westlaw.com/Document/Ib936aa6094d611d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0

However, a due process violation may lie where the applicant is not given the
opportunity to cross-examine a witness. See id. (“This court squarely holds that ‘the
use of affidavits from persons who are not available for cross-examination does not
satisfy the constitutional test of fundamental fairness unless the INS first establishes
that despite reasonable efforts it was unable to secure the presence of the witness at
the hearing.”” (citing Hernandez-Garza v. I.N.S., 882 F.2d 945, 948 (5th Cir. 1989)).
Exclusion of non-English documentary evidence based on lack of required translator
certification does not comprise a due process violation. Jiao Jin Li v. Holder, 342 F.
App’x 55, 56 (5th Cir. 2009) (per curiam) (unpub.).

The Fifth Amendment right to due process is not violated unless there is a
deprivation of a liberty interest. Mendias-Mendoza v. Sessions, 877 F.3d 223, 228
(5th Cir. 2017). Moreover, “the failure to receive relief that is purely discretionary
in nature does not amount to a deprivation of a liberty interest.” Assaad v. Ashcroft,
378 F.3d 471, 475 (5th Cir. 2004); cf. Hallmark v. Johnson, 118 F.3d 1073, 1080
(5th Cir.1997) (“[A] statute which provides no more than a mere hope that the benefit
will be obtained ... is not protected by due process.” (alteration in original)). In
Asaad, the Court held that because the statute placed the decision to grant a good-
faith marriage waiver was explicitly placed “within the Attorney General’s

discretion” by statute, there was no due process right to the discretionary relief.
Assaad, 378 F.3d at 475 (citing 8 U.S.C. § 1186a(c)(4)).

B.  Prejudice Requirement

To prevail on a claim regarding an alleged denial of due process rights, a non-
citizen must make an initial showing of substantial prejudice. Okpala, 908 F.3d at
971; see also Anwar, 116 F.3d at 144. Proving substantial prejudice requires a non-
citizen to make a prima facie showing that the alleged violation affected the outcome
of the proceedings. Okpala, 908 F.3d at 971; Ogunfuye v. Holder, 610 F.3d 303,
306-07 (5th Cir. 2010). In certain instances, such as in an appeal alleging that the
BIA’s denial of a motion to extend a deadline constituted a due process violation,
the party must “make a prima facie showing that he was eligible for asylum and that
he could have made a strong showing in support of his application.” Anwar, 116
F.3d at 144.

Ultimately, the existence of prejudice will require determinations based on the
specific facts and circumstances of the underlying proceedings, the hearing, etc.
Examples of cases where prejudice has been established include:

e Molinav. Sewell, 983 F.2d 676, 680 (5th Cir. 1993) (non-citizen not given
opportunity to put on evidence established requisite prejudice);
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e Chike v. INS, 948 F.2d 961, 962 (5th Cir. 1991) (non-citizen not given
notice of briefing schedule due to administrative error was denied
opportunity to be heard);

e Francois v. Garland, 120 F.4th 459, 466 (5th Cir. 2024) (BIA’s failure to
apply clear error standard of review affected the outcome of the
proceedings).

Additionally, the Fifth Circuit has acknowledged that an agency’s failure to
follow its own regulations constitutes a per se denial of due process with no showing
of prejudice required where “the regulation is required by the constitution or a
statute.” Arzanipour v. I.N.S., 866 F.2d 743, 746 (5th Cir. 1989); see also Retana
Leyva v. Barr, 838 F. App’x 13, 19 (5th Cir. 2020) (per curiam) (unpub.) (“[T]his
circuit has explicitly read Accardi as establishing that ‘[f]ailure to adhere to
regulations can constitute a denial of due process of law,’ not that it always does.
Rather, in this circuit, ‘[t]he failure of an agency to follow its own regulations is not
... aper se denial of due process unless the regulation is required by the constitution
or a statute.””).

Examples of cases where prejudice was not established include:

e Santos-Alvarado v. Barr, 967 F.3d 428, 440 (5th Cir. 2020) (petitioner

failed to establish that exclusion of psychologist’s testimony regarding
issues relating to mental health condition caused prejudice to outcome);

e Tima v. Gonzales, 156 F. App’x 717, 719 (5th Cir. 2005) (per curiam)
(unpub,) (BIA denial of motion to extend time to file brief was not
prejudicial where petitioner could not establish via evidence that he did not
receive copy of hearing transcript);

e Vetcherv. Barr, 953 F.3d 361, 369-70 (5th Cir. 2020) (petitioner could not
demonstrate that alleged deficiencies in detention center law library
prejudiced outcome);

e Paraham v. I.N.S., 58 F.3d 637 (5th Cir. 1995) (petitioner could not
establish prejudice based on lack of interpreter during proceedings).

C. Exhaustion Requirement and Waiver Issues

In general, “judicial review of a final order of removable is available only
where the applicant has exhausted all administrative remedies of right.” Roy v.
Ashcroft, 389 F.3d 132, 137 (5th Cir. 2004); see also 8 U.S.C. § 1252(d). “An alien
fails to exhaust his administrative remedies with respect to an issue when the issue
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IS not raised in the first instance before the BIA—either on direct appeal or in a
motion to reopen.” Roy, 389 F.3d at 137 (citing Wang v. Ashcroft, 260 F.3d 448,
452 (5th Cir. 2001)).

Due process claims are an exception to the exhaustion requirement. 1d. (due
process claims are “generally not subject to the exhaustion requirement”). However,
due process claims that concern a “procedural error correctable by the BIA” are still
subject to the exhaustion requirement. Id.

A court will look at the nature of the claim to determine whether it is a due
process claim excluded from exhaustion or whether it is a “procedural error”
correctable by the BIA such that the exhaustion requirement applies. See
Tibakweitira v. Wilkinson, 986 F.3d 905, 913 (5th Cir. 2021) (“[P]etitioner may not
escape the exhaustion requirement by couching the procedural error in terms of a
due process violation.”). For example, in Roy, petitioner’s claim that the 1J violated
due process by failing to advise him of his rights and failing to provide reasonable
opportunity to question witness was a procedural complaint subject to the exhaustion
requirement; therefore, petitioner’s failure to raise the issue with the BIA precluded
consideration by the Fifth Circuit. See Roy, 389 F.3d at 137. In another case, a
petitioner’s nominal due process claim that testimony was inadmissible for lack of
probative value was considered a procedural claim that is subject to the exhaustion
requirement. Ibrahim v. Garland, 19 F.4th 819, 826 (5th Cir. 2021); see also
Tibakweitira, 986 F.3d at 913 (claim that due process was violated when judge
limited attorney questioning was procedural and subject to exhaustion requirement
because issue was “correctable by BIA and could have been raised either on direct
appeal or in [] motion to reopen and reconsider”); Osibamowo v. Holder, 374 F.
App’x 544 (5th Cir. 2010) (per curiam) (unpub.) (ineffective assistance of counsel
claim was subject to exhaustion requirement).

Exhaustion under Section 1252(d) does not require a petitioner to seek all
forms of discretionary review (such as reconsideration) from the BIA in order to
exhaust the issue. See Santos-Zacariav. Garland, 598 U.S. 411, 431 (2023) (holding
that 8 U.S.C. 81252(d)(1) is a claims-processing rule; abrogating Omari v. Holder,
562 F.3d 314 (5th Cir. 2009) and similar Fifth Circuit cases holding that 8 U.S.C.
81252(d)(1) is a jurisdictional bar).

D. Discretionary Decisions & Liberty Interests

The Fifth Amendment right to due process is not violated unless there is a
deprivation of a liberty interest. Mendias-Mendoza v. Sessions, 877 F.3d 223, 228
(5th Cir. 2017). “[T]he denial of discretionary relief does not rise to the level of a
constitutional violation.” Garcia-Gonzalez v. Garland, 76 F.4th 455, 466 (5th Cir.
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2023) (quoting Finlay v. INS, 210 F.3d 556, 557 (5th Cir. 2000)). “[T]he failure to
receive relief that is purely discretionary in nature does not amount to a deprivation
of a liberty interest.” Assaad v. Ashcroft, 378 F.3d 471, 475 (5th Cir. 2004); cf.
Hallmark v. Johnson, 118 F.3d 1073, 1080 (5th Cir.1997) (“[A] statute which
provides no more than a mere hope that the benefit will be obtained ... is not
protected by due process.” (alteration in original)). In Asaad, the Court held that
because the relevant statute explicitly placed the decision to grant a good-faith
marriage waiver “within the Attorney General’s discretion,” there was no due
process right to the discretionary relief. Assaad, 378 F.3d at 475 (citing 8 U.S.C.
§ 1186a(c)(4)).

Note that parties should be aware of the statutory jurisdictional bar on
reviewing the denial of discretionary relief for cancellation of removal
(Sections 1229(b), (c)), adjustment of status (Section 1255), or waiver of
conditions for inadmissible aliens (Sections 1182(h), (i)). 8 8 U.S.C.
1252(a)(2)(B)(i); see also Hadwani v. Gonzales, 445 F.3d 798, 800 (5th Cir.
2006). However, courts do have jurisdiction to hear due process claims based
on denial of discretionary relief, such as cancellation of removal or reopening,
but will deny those claims based on the lack of a liberty interest in such
discretionary relief. See, e.g., Mejia v. Whitaker, 913 F.3d 482, 490 (5th Cir.
2019) (“[T]his court has held that no liberty interest exists in a motion to
reopen, and therefore due process claims are not cognizable in the context of
reopening proceedings.”).

“The decision to deny a motion to reopen is purely discretionary.” Altamirano-
Lopez v. Gonzales, 435 F.3d 547, 550 (5th Cir. 2006). The Fifth Circuit does not
recognize a “liberty interest at stake in a motion to reopen, given its entirely
discretionary nature.” Garcia-Gonzalez 76 F.4th at 466; see also Gonzalez
Hernandez v. Garland, 9 F.4th 278, 287 (5th Cir. 2021) (holding petitioner’s
argument that BIA’s refusal to adjudicate his motion to reopen was “mistaken”
because decisions on motions to reopen are purely discretionary). However, other
cases have reversed the denial of a motion to reopen on due process grounds, such
as ineffective assistance of counsel. See, e.g., Mai v. Gonzales, 473 F.3d 162, 165
(5th Cir. 2006).
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