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I. OVERVIEW 
 

Congress has amended the judicial review provisions of the Immigration and 

Nationality Act (“INA”) several times since 1996. 

 

Before 1996, judicial review of most administrative action under the INA was 

governed by the Employment Authorization for Battered Spouses of Certain 

Nonimmigrants, 8 U.S.C. § 1105a, which gave exclusive jurisdiction for judicial 

review over final orders of deportation to the courts of appeals. See  Reno v. 

American-Arab Anti-Discrimination Comm., 525 U.S. 471, 476 (1999). 

 

In 1996, Congress enacted the Illegal Immigration Reform and Immigrant 

Responsibility Act of 1996 (“IIRIRA”), Pub. L. No. 104-208, 110 Stat. 3009-546, 

which generally took effect in April 1997, see IIRIRA § 309(a), 110 Stat. at 3009-

625. “IIRIRA . . . repealed the old judicial-review scheme set forth in § 1105a and 

instituted a new (and significantly more restrictive) one in 8 U.S.C. § 1252.” Reno, 

525 U.S. at 475. IIRIRA “authorizes noncitizens to obtain direct ‘review of a final 

order of removal’ in a court of appeals, § 1252(a)(1) . . . .” Nasrallah v. Barr, 590 

U.S. 573, 579, 140 S.Ct. 1683, 1690 (2020) (discussing IIRIRA). However, IIRIRA 

placed significant limits on judicial review over certain discretionary 

determinations and petitions for review brought by individuals convicted of certain 

enumerated offenses. Cases that were pending when IIRIRA took effect on April 

1, 1997, were to be governed by § 1105a, as modified by the IIRIRA transitional 

rules. See Panjwani v. Gonzales, 401 F.3d 626, 628 (5th Cir. 2005); Requena-

Rodriguez v. Pasquarell, 190 F.3d 299, 302-03 (5th Cir. 1999). Cases that were 

initiated on or after April 1, 1997 were governed by IIRIRA’s permanent rules in 

8 U.S.C. § 1252. See Finlay v. I.N.S., 210 F.3d 556, 557 n.1 (5th Cir. 2000) (citing 

Max-George v. Reno, 205 F.3d 194, 197 n.3 (5th Cir. 2000)). 

 

Thus, after IIRIRA and prior to May 11, 2005 (the date of enactment of the 
Emergency Supplemental Appropriations Act for Defense, the Global War on 
Terror, and Tsunami Relief, 2005, Pub. L. No. 109-13, 119 Stat. 231 (May 11, 2005) 
(“REAL ID Act”)), petitions for review were divided into three categories for 
purposes of judicial review: 
 

(1) Permanent Rules, see, e.g., Requena-Rodriguez, 190 F.3d at 302-

03 (rules in 8 U.S.C. § 1252 apply to “removal” proceedings initiated on or 

after April 1, 1997); 
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(2) Old Rules, see, e.g., Tung v. Meissner, 98 F. Supp. 2d 779, 782 

(N.D. Tex. 2000) (judicial review provisions in 8 U.S.C. § 1105a, as amended 

by AEDPA, apply if the final order of deportation or exclusion was entered 

before October 31, 1996); and 

 

(3) Transitional Rules, see, e.g., Finlay, 210 F.3d at 557 n.1 (IIRIRA 

transitional rules (uncodified) apply where deportation proceedings were 

initiated before April 1, 1997, and the final agency order was entered on or 

after October 30, 1996). 

 

In May 2005, Congress enacted the REAL ID Act of 2005, Pub. L. No. 109-

13, 119 Stat. 231 (2005), which made several more significant changes to the judicial 

review provisions of the INA. Although the REAL ID Act did not repeal any of the 

existing statutory limits on the scope of judicial review implemented by IIRIRA, it 

eliminated statutory and non-statutory habeas jurisdiction over final orders of 

removal, deportation, and exclusion, and made a petition for review filed with an 

appropriate court of appeals the sole and exclusive means for judicial review of such 

orders. Thus, the REAL ID Act restored the pre-IIRIRA scheme of limiting judicial 

review over final orders of removal and deportation to the courts of appeal, while 

maintaining IIRIRA’s limits on review over certain discretionary determinations and 

cases involving enumerated offenses. See REAL ID Act § 106(a) (amending 8 

U.S.C. § 1252). Simultaneously, the REAL ID Act expanded the scope of direct 

judicial review of final orders of removal and deportation by explicitly providing for 

review of all constitutional claims and questions of law related to such final orders. 

See REAL ID Act § 106(a)(1)(A); 8 U.S.C. § 1252(a)(2)(D) (as amended); see also  

Nasrallah, 140 S. Ct. at 1689-90 (discussing IIRIRA and the REAL ID Act). 

 

The REAL ID Act made this new judicial review scheme applicable to both 

cases governed by IIRIRA’s permanent rules and those governed by IIRIRA’s 

transitional rules by providing that a petition for review filed under the transitional 

rules shall be treated as being filed under the permanent provisions of 8 U.S.C. 

§ 1252. See REAL ID Act § 106(d) (uncodified); Rodriguez-Manzano v. Holder, 666 

F.3d 948, 951 (5th Cir. 2012) (explaining that jurisdiction over transitional rule cases 

is now governed by 8 U.S.C. § 1252). 

 

Thus, the REAL ID Act’s amendments to the judicial review provisions of the 

INA and IIRIRA are effective as to all final administrative orders of removal, 

deportation, or exclusion issued before, on, or after May 11, 2005, the date of 

enactment, and thus govern all pending petitions for review. See REAL ID Act 

§ 106(b) (uncodified). 
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