I. THE CONTEXT

The heart of United States asylum law is the protection of refugees fleeing
persecution. Under 8 U.S.C. § 1158(b)(1), the Attorney General may grant asylum
to any applicant who qualifies as a “refugee.” The Immigration and Nationality Act
(“INA”) defines a “refugee” as:

[A]ny person who is outside any country of such person’s nationality or, in
the case of a person having no nationality, is outside any country in which
such person last habitually resided, and who is unable or unwilling to return
to, and is unable or unwilling to avail himself or herself of the protection of,
that country because of persecution or a well-founded fear of persecution on
account of race, religion, nationality, membership in a particular social
group, or political opinion.

INS v. Cardoza-Fonseca, 480 U.S. 421, 428 (1987) (quoting & U.S.C. §
1101(a)(42)(A)); see also 8 C.F.R. § 1208.13; Orellana-Monson v. Holder, 685
F.3d 511, 518 (5th Cir. 2012) (“The Attorney General has the discretion to grant
asylum to refugees. . . A refugee is a person (1) who is outside of his country and is
unable or unwilling to return because of persecution or a well-founded fear of
persecution and (2) who has demonstrated that ‘race, religion, nationality,
membership in a particular social group, or political opinion was or will be at least
one central reason’ for the persecution.”) (citing statute and 7amara—Gomez v.
Gonzales, 447 F.3d 343, 348 (5th Cir. 2006)); L.N. v. Garland, 109 F.4th 389, 395—
96 (5th Cir. 2024) (“it 1s the Petitioner's burden to prove her entitlement to refugee
status as a person who is unable or unwilling to return to her country of nationality
due to past persecution or a well-founded fear of persecution on a protected
ground.”); Tesfamichael v. Gonzales, 469 F.3d 109, 113 (5th Cir. 2006) (“To
qualify for asylum, [a person] must be a ‘refugee.’ . . . The Immigration and
Naturalization Act defines a refugee as a person unable to return to his or her
country ‘because of persecution or a well-founded fear of persecution on account
of race, religion, nationality, membership in a particular social group, or political
opinion.’”) (internal citation omitted); Jaco v. Garland, 24 F.4th 395, 401 (5th Cir.
2021) (“To succeed on an application for asylum, an applicant must show that she
is ‘unable ... or unwilling to return to ... [and] avail [herself] of ... the protection of
[her home] country because of persecution or a well-founded fear of persecution
on account of race, nationality, membership in a particular social group, or political
opinion.’) (internal citations omitted).
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An applicant may apply for asylum if she is “physically present in the
United States” or at the border. 8 U.S.C. § 1158(a)(1). Individuals seeking
protection from outside the United States may apply for refugee status under 8
U.S.C. § 1157.

“The applicant may qualify as a refugee either because he or she has
suffered past persecution or because he or she has a well-founded fear of future
persecution.” 8 C.F.R. § 1208.13(b). More specifically, as to the former, the
applicant must show past persecution on account of a protected ground. & C.F.R. §
208.13(b)(1). Once past persecution is demonstrated, then fear of future
persecution is presumed, and the burden shifts to the government to show, by a
preponderance of the evidence, that there has been a fundamental change in
circumstances such that the applicant no longer has a well-founded fear of
persecution, or the applicant could avoid future persecution by relocating to
another part of their country. 8 C.F.R. § 208.13(b)(1)-(1), (i1). An applicant may
also qualify for asylum by actually showing a well-founded fear of future
persecution, again on account of a protected ground. 8 C.F.R. 208.13(b)(2); see
also ITesfamichael v. Gonzales, 469 F.3d 109, 113 (5th Cir. 2006) (“Past
persecution entails harm inflicted on the [person] on account of a statutorily
enumerated ground by the government or forces that a government is unable or
unwilling to control. . . The alternative asylum ground, a well-founded fear of
persecution, results when a reasonable person in the same circumstances would
fear persecution if deported.”) (internal citations omitted).

In enacting the Refugee Act of 1980, “one of Congress’ primary purposes
was to bring United States refugee law into conformance with the 1967 United
Nations Protocol Relating to the Status of Refugees.” Cardoza-Fonseca, 480 U.S.
at 436-37. When interpreting the definition of “refugee,” the courts are guided by
the analysis set forth in the Office of the United Nations High Commissioner for
Refugees, Handbook on Procedures and Criteria for Determining Refugee Status,
U.N. Doc. HCR/IP/4/Eng./REV.2 (ed. 1992) (1979) (“UNHCR Handbook™). /d. at
438-39; see also INS v. Aguirre-Aguirre, 526 U.S. 415,427 (1999) (recognizing the
UNHCR Handbook as “a useful interpretative aid” that is “not binding on the
Attorney General, the BIA, or United States courts”); Ali v. Lynch, 814 F.3d 306,
314 n.7 (5th Cir. 2016) (citing Cardoza-Fonseca, 480 U.S. at 439 n.22).
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