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II. EXAMPLES OF COMMON DUE PROCESS ISSUES 

1. Notice to Appear 

By statute, the government must serve a Notice to Appear on the non-citizen 

or the non-citizen’s counsel of record in order to initiate removal proceedings. 8 

U.S.C. § 1229(a). “A notice to appear serves as the basis for commencing a grave 

legal proceeding.... [I]t is like an indictment in a criminal case [or] a complaint in a 

civil case.” Niz-Chavez v. Garland, 141 S. Ct. 1474, 1482 (2021).   

The Notice to Appear must be a “single document containing all the 

information an individual needs to know about his removal hearing” specified in 8 

U.S.C. § 1229(a)(1) and must contain certain information, such as the charges 

against the non-citizen and the time and place at which the removal proceedings will 

be held. Id. at 1478; see also Pereira v. Sessions, 585 U.S. 198 (2018) (“A putative 

notice to appear that fails to designate the specific time or place of the noncitizen's 

removal proceedings is not a ‘notice to appear under § 1229(a),’ and so does not 

trigger the stop-time rule.”). The Fifth Circuit has limited Pereira to the stop-time 

rule, Mauricio-Benitez v. Sessions, 908 F.3d 144, 149 n.1 (5th Cir. 2018), and held 

that the written notice requirements under § 1229(a) can be “cured” by a subsequent 

notice of hearing, Pierre-Paul v. Barr, 930 F.3d 684, 690 (5th Cir. 2019), overruled 

in part as recognized by Maniar v. Garland, 998 F.3d 235, 242 n.2 (5th Cir. 2021). 

However, applying Niz-Chavez, the Court subsequently held that, in the context of 

in absentia removal orders, a single document containing the statutory information 

is required for the alien to receive proper notice because the provision governing the 

recission of in absentia removal orders specifically references the § 1229(a) notice 

requirements. Rodriguez v. Garland, 15 F.4th 351, 355 (5th Cir. 2021). The Court 

then distinguished Rodriguez, declining to reverse and remand an NTA challenge in 

the absentia context where petitioner, despite receiving an undated NTA, received a 

subsequent notice of hearing with the date, time, and location of the hearing. 

Campos-Chaves v. Garland, 54 F.4th 314, 315 (5th Cir. 2022). The Supreme Court 

upheld Campos-Chaves, holding that an incomplete NTA supplemented by later 

notice of the missing information provides sufficient notice of the hearing to justify 

an in absentia removal order. The Court agreed with the Fifth Circuit that a 

noncitizen seeking recission of an in absentia removal order for lack of notice must 

show that they did not receive notice of the hearing at which they were ordered 
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removed in absentia “in accordance with paragraph (1) or (2)” of § 1229(a). 

Campos-Chaves v. Garland, 144 S.Ct. 1637, 1640 (2024). Thus, notwithstanding 

any defects in an NTA issued under paragraph (1), a noncitizen who receives a 

“written notice” of “any change or postponement in the time and place of such 

proceedings” under paragraph (2) has adequate notice of the hearing. Id. at 1648-50.  

2. Notice of Hearing  

“In removal proceedings under section 1229a of this title, in the case of any 

change or postponement in the time and place of such proceedings, subject to 

subparagraph (B) a written notice shall be given in person to the alien (or, if personal 

service is not practicable, through service by mail to the alien or to the alien’s 

counsel of record, if any) specifying (i) the new time or place of the proceedings, 

and (ii) the consequences under section 1229a(b)(5) of this title of failing, except 

under exceptional circumstances to attend such proceedings.” 8 U.S.C. § 1229(a)(2).  

“Changing the hearing date requires service of a written notice specifying ‘the 

new time or place of the proceedings’ and the consequences of failing to attend such 

proceedings, but such written notice is not required if the alien is not in detention 

and ‘has failed to provide the address required under’ Section 1229(a)(1)(F).” Nivelo 

Cardenas v. Garland, 70 F.4th 232, 243 (5th Cir. 2023). “An alien who fails to 

provide a viable mailing address/to correct an erroneous address forfeits his right to 

notice under Section 1229a(b)(5).” Id.  

“Due process allows notice of a hearing to be given solely in English to a non-

English speaker if the notice would put a reasonable recipient on notice that further 

inquiry is required.” Ojeda-Calderon v. Holder, 726 F.3d 669, 675 (5th Cir. 2013); 

see also Alexandre-Matias v. Garland, 70 F.4th 864, 868-69 (5th Cir. 2023) (BIA 

did not reversibly err in determining, based on record that noncitizen, a native and 

citizen of Brazil, failed to establish that his purported problems understanding his 

interpreter caused him substantial prejudice by preventing him from discovering date 

of removal hearing, as necessary for noncitizen to prevail on due process challenge 

related to purported failure to receive notice of scheduled removal hearing). 
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3. Full and Fair Hearing 

“The Due Process Clause guarantees an alien a hearing before an impartial 

arbiter.”  Sribunruang v. Filip, 307 F. App’x 866, 867 (5th Cir. 2009) (per curiam) 

(unpub.); see also Vetcher v. Barr, 953 F.3d 361, 370 (5th Cir. 2020) (Fifth 

Amendment grants “alien’s right to a full and fair hearing.”). “[D]ue process requires 

only that an alien be provided notice of the charges against him, a hearing before an 

executive or administrative tribunal, and a fair opportunity to be heard.” United 

States v. Benitez-Villafuerte, 186 F.3d 651, 654 (5th Cir. 1999). “During 

immigration proceedings, an IJ is authorized to interrogate, examine, and cross-

examine the alien.” Sribungruang, 307 F. App’x at 867.   

In Santos-Alvarado v. Barr, a noncitizen argued that the right to a full and fair 

hearing was violated by exclusion of a witness; the Court determined that the 

challenge failed because the noncitizen failed to identify anything to which the 

witness “would have testified that was not already included in [the witness’s] written 

statement” that was admitted to evidence. 967 F.3d 428, 440 (5th Cir. 2020); see 

also Sharan v. Wilkinson, 850 F. App’x 878, 882 (5th Cir. 2021) (per curiam) 

(unpub.) (“The frequency of the IJ’s questions—predominantly interjected to clarify 

Sharan’s testimony—do not establish a due process violation where the IJ did not 

prevent Sharan’s counsel from pursuing any proper line of questioning or presenting 

relevant evidence.”). 

4. Admissibility of Evidence  

A noncitizen is entitled under due process to present evidence in support of 

her case.  See Toscano-Gil v. Trominski, 210 F.3d 470, 474 (5th Cir. 2000).  “The 

test for admissibility of evidence in a [removal] proceeding is whether the evidence 

is probative and whether its use is fundamentally fair so as not to deprive the alien 

of due process of law.” Bustos-Torres v. I.N.S., 898 F.2d 1053, 1055 (5th Cir. 1990); 

see also Bouchikhi v. Holder, 676 F.3d 173, 180 (5th Cir. 2012) (“The BIA has held 

that the sole test for admission of evidence at a deportation proceeding is whether it 

‘is probative and its admission is fundamentally fair.’” ((citing Matter of D-R-, 251 

I. & N. Dec. 445, 458 (BIA 2011)).   

Although the Federal Rules of Evidence are not binding in removal 

proceedings, the BIA views them as providing “helpful guidance...because the fact 
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that specific evidence would be admissible under the Federal Rules lends strong 

support to the conclusion that the admission of the evidence comports with due 

process.”  Bouchikhi, 676 F.3d at 180.   

In Bustos-Torres, the Fifth Circuit rejected a due process claim challenging the 

admission of a Form I-213 without authentication. 898 F.2d at 1056 (“Official INS 

documents have been admitted to deportation proceedings without being identified 

by the signer when the person to whom the document refers does not attempt to 

impeach the information in the document.”).   

Note that, because the rules of evidence are not binding in immigration proceedings, 
hearsay is admissible as evidence. See Calderon-Ontiveros v. INS, 809 F.2d 1050, 
1053 (5th Cir. 1986) (“It is well established that hearsay is admissible in 

administrative proceedings.”); Olabanji v. I.N.S., 973 F.2d 1232, 1234 (5th Cir. 
1992) (“The rules of evidence, including those that exclude hearsay, do not 
govern deportation proceedings.”). 

5. Exclusion of Expert Testimony  

While claims for due process violations are reviewed de novo, the substantial 

prejudice requirement requires that an IJ’s ruling on an expert’s expertise is 

evaluated for abuse of discretion. Bouchikhi, 676 F.3d at 170 (applying the “same 

standard we apply when considering a district court’s determination of the 

admissibility of expert evidence” and holding IJ did not abuse discretion in 

determining that proffered expert was unqualified); see also Chehab v. Holder, 538 

F. App’x 466, 470 (5th Cir. 2013) (per curiam) (unpub.) (“Chehab must at least show 

that the IJ’s assessment and exclusion of the purported expert witness…was an abuse 

of discretion.”). 

6. Waiver of Due Process Rights 

Though non-citizens in deportation proceedings have certain Fifth 

Amendment protections, “due process rights, including the right to a hearing, can be 

waived.” United States v. Cordova-Soto, 804 F.3d 714, 720 (5th Cir. 2015).  While 

due process rights may be waived, any waiver must be done knowingly and 

voluntarily. McCarthy v. Mukasey, 555 F.3d 459, 462 (5th Cir. 2009). In analyzing 

whether a waiver was made knowingly and voluntarily, courts “must indulge in 

every reasonable presumption against a waiver.” Nose v. Attorney Gen. of U.S., 993 

https://www.westlaw.com/Document/Idf03aa49745f11e1b71fa7764cbfcb47/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990062110&pubNum=0000350&originatingDoc=Ibce765000eee11edb24f97292f907e9e&refType=RP&fi=co_pp_sp_350_1055&originationContext=document&transitionType=DocumentItem&ppcid=bc98dd4f5b934b3bb28fed0d38041977&contextData=(sc.Keycite)%22%20/l%20%22co_pp_sp_350_1055
https://www.westlaw.com/Document/I03129bab904311d98e8fb00d6c6a02dd/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I03129bab904311d98e8fb00d6c6a02dd/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ib936aa6094d611d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ib936aa6094d611d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Idf03aa49745f11e1b71fa7764cbfcb47/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I5031d67d00de11e3a555d241dae65084/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I5031d67d00de11e3a555d241dae65084/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Icd3de1417c2011e590d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I07151c12e34711ddbc7bf97f340af743/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ia37fc299957d11d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0


   
 

    Last updated July 2024   
 

 

F.2d 75, 79 (5th Cir. 1993). The constitutional sufficiency of the procedures required 

by due process differs with the circumstances of each individual case. United States 

v. Benitez-Villafuerte, 186 F.3d 651, 656 (5th Cir. 1999). 

An immigration judge may enter an order of deportation upon a non-citizen’s 

waiver of hearing. See 8 C.F.R. 1003.25(b) (IJ “may enter [a removal] order without 

a hearing and in the absence of the parties based on a review of the charging 

document, the written stipulation, and supporting documents, if any”).  If the non-

citizen is unrepresented by counsel, “the Immigration Judge must determine that the 

[non-citizen]’s waiver is voluntary, knowing, and intelligent.” Id.  

7. Fourth Amendment and Exclusionary Rule 

The exclusionary rule generally does not apply in immigration proceedings. 

See I.N.S. v. Lopez-Mendoza, 468 U.S. 1032, 1050 (1984); Velasquez-Tabir v. I.N.S., 

127 F.3d 456, 459 (5th Cir. 1997) (“In the context of deportation proceedings, the 

Supreme Court in INS v. Lopez-Mendoza held that the exclusionary rule does not 

apply to exclude evidence obtained in violation of the Fourth Amendment.”). 

The Fifth Circuit has suggested that under Lopez-Mendoza, “egregious 

violations of the Fourth Amendment or other liberties that might transgress notions 

of fundamental fairness and undermine the probative value of the evidence obtained” 

warrant suppression of evidence under the exclusionary rule. Escobar v. Holder, 398 

F. App’x 50, 53 (5th Cir. 2010) (per curiam) (unpub.) (declining to reach the 

“egregious violation” question because respondent did not show any violation of the 

Fourth Amendment); see also Verduzco-Contreras v. Gonzales, 160 F. App’x 406, 

408 (5th Cir. 2005) (per curiam) (unpub.) (“Furthermore, absent Petitioner’s 

showing ‘egregious violations of [the] Fourth Amendment’, we decline to consider 

his contention the Form I-9 was admitted as the fruit of an illegal search.” (citing 

Gonzalez-Rivera v. I.N.S., 22 F.3d 1441, 1448 (9th Cir. 1994) (internal quotation 

omitted)). 

8. Judicial Admissions 

“A judicial admission is a formal concession in the pleadings or stipulations 

by a party or counsel that is binding on the party making them.” Martinez v. Bally's 

La., Inc., 244 F.3d 474, 476 (5th Cir. 2001). An IJ is “entitled to rely” on judicial 
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admissions and, absent an objection, a party cannot claim error based on the 

consideration of a judicial admission. Verduzco-Contreras, 160 F. App’x at 408 

(“Additionally, Verduzco-Contreras has not shown he objected at the hearing to the 

IJ’s decision to admit the Form I-9. Absent any such objection, the IJ was well within 

his discretion to accept the document.”).  

9. Involuntary Statements as Evidence 

Due process protections preclude the admission into evidence of involuntary 

statements. Bustos-Torres v. I.N.S., 898 F.2d 1053, 1055 (5th Cir. 1990). “An alien’s 

statements to immigration officers are not considered involuntary absent any 

showing of coercion, duress, or improper action on the part of the immigration 

officer.” Id. (cleaned up).  There is no applicable right to Miranda warnings.  Id.   

10.   Right to Cross-Examine Witnesses 

“This court squarely holds that the use of affidavits from persons who are not 

available for cross-examination does not satisfy the constitutional test of 

fundamental fairness.” Olabanji v. I.N.S., 973 F.2d 1232, 1234 (5th Cir. 1992) 

(citation omitted). But the right to cross-examine may not be asserted “to prevent the 

government from establishing uncontested facts.” Id. at 1234 n.1; see also, e.g., 

Holguin-Mendoza v. Sessions, 698 F. App’x 164, 165 (5th Cir. 2017) (per curiam) 

(unpub.) (no right to cross-examine the preparer of a Form I-213, Record of 

Deportable/Inadmissible Alien, unless there is an indication that the form is 

inaccurate or untrustworthy); Pjetrovic v. I.N.S., 208 F.3d 1007 (5th Cir. 2000) 

(finding that hearing “lacked essential elements of due process” where petitioner 

could not cross-examine affiant and INS “made no effort to produce [the witness] 

and . . . took the position that it was [petitioner’s] responsibility to locate her”).  

11. Lack of Counsel or Opportunity to Obtain Counsel 

The INA provides that “[i]n any removal proceedings before an immigration 

judge … the person concerned shall have the privilege of being represented (at no 

expense to the Government) by such counsel, authorized to practice in such 

proceedings, as he shall choose.” 8 U.S.C. § 1362. Despite this statute, there is no 

Sixth Amendment right to counsel in immigration proceedings because the 

proceedings are civil.   
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However, “the absence of an attorney may create a due process violation if 

the defect impinged upon the fundamental fairness of the hearing in violation of the 

fifth amendment, and there was substantial prejudice.” Ogbemudia v. I.N.S., 988 

F.2d 595, 598 (5th Cir. 1993) (cleaned up). In Ogbemudia, the court rejected a 

noncitizen’s claim that the IJ’s refusal to grant bond prevented him from obtaining 

counsel and therefore violated his right to due process. Id. (“Although obtaining 

counsel while in detention pending a hearing may prove inconvenient, it does not 

rise to the level of a due process violation. This is especially true in the instant case, 

given that the IJ allowed [petitioner] an entire month within which to obtain 

counsel.”); see also Salazar-Torres v. Ashcroft, 122 F. App’x 794, 795 (5th Cir. 

2005) (per curiam) (unpub.) (no due process violation where petitioner had two 

months and was granted two continuances to find and obtain counsel).   

Some unpublished cases have also required, like Ogbemudia, a showing of 

“substantial prejudice” to prevail on a due process claim based on lack of counsel. 

See, e.g., Hernandez Viera v. Garland, 843 F. App’x 651, 652 (5th Cir. 2021) (per 

curiam) (unpub.) (“Hernandez has not established that it was ‘fundamentally unfair’ 

or that he was substantially prejudiced by not being represented by an attorney who 

was not enrolled.”); Achola v. Sessions, 707 F. App’x 830, 831 (5th Cir. 2018) (per 

curiam) (unpub.) (“Achola has failed to demonstrate what documentation he could 

have provided had he been represented by counsel at his removal hearing and how 

this documentation would have aided his requests for relief. In light of the preceding, 

he has not shown that he was denied a full and fair hearing nor has he shown that the 

alleged violation resulted in substantial prejudice.”).    

Note, however, that other unpublished cases have only required a showing of 

“prejudice” to support a due process claim based on the lack of counsel.  See, e.g., 

Cabrera v. Lynch, 639 F. App’x 263, 264 (5th Cir. 2016) (per curiam) (unpub.) 
(“[Petitioner] stated that he wished to proceed pro se, and he has not demonstrated 

that the lack of counsel prejudiced him or caused the removal hearing to be 

fundamentally unfair.”); Salazar-Torres v. Ashcroft, 122 F. App’x 794, 795 (5th Cir. 

2005) (per curiam) (unpub.) (“[Petitioner] has not demonstrated any prejudice from 

his lack of representation.”).   
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12.  Ineffective Assistance of Counsel.   

“Although an alien has no Sixth Amendment right to effective counsel during 

removal proceedings, this court has assumed without deciding that an alien’s claim 

of ineffective assistance may implicate due process concerns under the Fifth 

Amendment.... [T]he source and extent of this due process right remain unclear.” 

Mai v. Gonzales, 473 F.3d 162, 165 (5th Cir. 2006); see also United States v. 

Villanueva-Diaz, 634 F.3d 844, 851 (5th Cir. 2011) (“The state of our precedent is ... 

accurately and succinctly summarized in Mai....). 

“[A]n attorney’s ineffective assistance may implicate the Fifth Amendment’s 

due process guarantee if the “representation afforded [the alien] ... was so deficient 

as to impinge upon the fundamental fairness of the hearing.” Assaad, 378 F.3d at 

475 (citing Paul v. I.N.S., 521 F.2d 194, 198 (5th Cir. 1975)). The prejudice 

requirement applies, and to support a claim for ineffective assistance, a party must 

“establish[] a prima facie showing that, absent counsel’s deficient performance, he 

would have been entitled to the relief sought.” Chehab v. Holder, 538 F. App’x 466, 

471 (5th Cir. 2013) (per curiam) (unpub.). 

“To support a claim for ineffective assistance, an alien in removal proceedings 

must (1) provide an affidavit attesting the relevant facts, including a statement of the 

terms of the attorney-client agreement; (2) inform counsel of the allegations and 

allow counsel an opportunity to respond; (3) file or explain why a grievance has not 

been filed against the offending attorney.” Mai, 473 F.3d at 165 (citing Lara v. 

Trominski, 216 F.3d 487, 496 (5th Cir. 2000)). Failure to adhere to these procedural 

requirements may defeat a claim for ineffective assistance. Lara, 216 F.3d at 498-

99 (reversing grant of motion to reopen based on failure to comply with procedural 

requirements).  

In Mai, the Court held that held that petitioner’s claim that counsel was 

ineffective warranted a reopening of removal proceedings, where counsel’s 

admissions on behalf of petitioner at a hearing held without an interpreter led to 

foreclosure of otherwise available legal defenses. 473 F.3d at 166. The Court found 

that the petitioner suffered prejudice because the effect of counsel’s decision to 

admit to the allegations “was to cut off all available avenues of relief for Mai without 

any apparent counter-advantage.” Id. (“The BIA and the Government have presented 
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no plausible explanation for how counsel’s strategy resulted in any possible tactical 

advantage for Mai; indeed, to the contrary, counsel’s blunder doomed Mai’s chances 

for remaining in this country. Under these circumstances we find that the BIA’s 

determination that Mai’s counsel’s admissions were strategic is unsupported by the 

evidence, and the BIA abused its discretion in denying the motion to reopen on these 

grounds.”); compare with Deras-Leon v. Barr, 841 F. App’x 642 (5th Cir. 2020) (per 

curiam) (unpub.) (counsel’s failure to call petitioner’s son to corroborate her account 

of her husband’s murder, failure to present police reports showing she reported her 

husband’s murder to police, failure to assert she was a member of a particular social 

group identified as “informants,” and failure to advise petitioner of right to appeal 

did not prejudice noncitizen and, thus, did not amount to ineffective assistance, 

absent any showing of reasonable likelihood that proceeding might have been 

different but for counsel’s decisions). 

In Villanueva-Diaz, the Court held that the proceedings were not 

“fundamentally unfair” where notice of the BIA’s adverse decision was served on 

petitioner’s counsel in accordance with the applicable regulations and petitioner’s 

counsel subsequently failed to notify petitioner about the decision and his ability to 

further appeal. 634 F.3d at 851-52. 

Although the Fifth Circuit is “authorized to review only the decision of the 

BIA, not that of the IJ,” if the BIA “affirm[ed] the allegedly unfair proceedings 

without addressing the issue of due process,” it has “sanctioned the alleged violation” 

and the Fifth Circuit may review the claim de novo. See Ogbemudia, 988 F.2d at 

598.   

13.  Information Regarding Right to Counsel 

By regulation, an IJ must advise a non-citizen “of his or her right to 

representation, at no expense to the government,” and “of the availability of pro bono 

legal services for the immigration court location at which the hearing will take place, 

and ascertain that the [alien] has received a list of such pro bono legal service 

providers.” 8 C.F.R. § 1240.10(a)(1), (2). 

In an unpublished opinion, petitioner failed to establish a due process 

violation based on the Immigration Judge’s alleged failure to inform petitioner of 

availability of free legal services when addressing group of aliens during large 
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master calendar hearing. Achola v. Sessions, 707 F. App’x 830, 831 (5th Cir. 2018) 

(per curiam) (unpub.). 

14. Right to a Neutral Factfinder 

“The Due Process Clause guarantees an alien a hearing before an impartial 

arbiter.” Sribunruang v. Filip, 307 F. App’x 866, 867 (5th Cir. 2009) (per curiam) 

(unpub.). “During immigration proceedings, an IJ is authorized to interrogate, 

examine, and cross-examine the alien.” Id.   

The “absence of a neutral arbiter can be the basis for a due process claim.”  

Guo Yue Huang v. Holder, 392 F. App’x 335, 337 (5th Cir. 2010) (per curiam) 

(unpublished) (citing Wang v. Holder, 569 F.3d 531, 540 (5th Cir. 2009)).  However, 

the petitioner must establish via record evidence the “evident bias or partiality.” Id.; 

see also Cardona-Franco v. Garland, 35 F.4th 359, 363 (5th Cir. 2022) (“An 

applicant must prove bias.”).   

In Wang v. Holder, the Fifth Circuit examined the Supreme Court’s decision 

in Liteky v. United States, 510 U.S. 540 (1994), a criminal case where the Court 

broadly discussed what may constitute impermissible judicial bias:    

“[J]udicial rulings alone almost never constitute a valid basis for a bias or 

partiality motion.... [O]pinions formed by the judge on the basis of facts 

introduced or events occurring in the course of the ... proceedings, do not 

constitute a basis for a bias or partiality motion unless they display a deep-

seated favoritism or antagonism that would make fair judgment impossible.... 

[Remarks may support a bias motion] if they reveal an opinion that 

derives from an extrajudicial source; and they will do so if they reveal 

such a high degree of favoritism or antagonism as to make fair judgment 

impossible.... Not establishing bias or partiality ... are expressions of 

impatience, dissatisfaction, annoyance, and even anger, that are within the 

bounds of what imperfect men and women ... sometimes display.”  Id.  

Liteky, 510 U.S. at 555 (emphasis added). The opinion in Wang concluded that 

petitioner’s allegations that the IJ “injected herself in the proceedings turning into a 

‘prosecutor’ rather than a neutral arbiter” fell short of the “measuring stick” from 

Liteky. Wang, 569 F.3d at 540.   
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Cases abound where a petitioner failed to establish a due process claim based 

on allegations of bias or prejudice by the factfinder. See, e.g., Singh v. Garland, 20 

F.4th 1049, 1054 (5th Cir. 2021) (rejecting bias claims based on “the IJ’s purported 

facial expressions, lack of patience with counsel, and appearance of incredulity,” as 

well as IJ’s denial rate in asylum cases); Cardona-Franco, 35 F.4th at 363-64 

(rejecting bias claim based on allegations that judge was “aggressive” in asking 

voluminous questions during hearing because the allegations were unsupported by 

evidence of any extrajudicial hostility or favoritism); Mosquera v. Gonzales, 213 F. 

App’x 288, 289 (5th Cir. 2007) (per curiam) (unpub.) (“Mosquera has not argued or 

alleged that any bias on the IJ’s part had an extrajudicial source, nor does the record 

indicate pervasive bias and prejudice.”); Mejia-Alvarenga v. Garland, 95 F.4th 319, 

326 (5th Cir. 2024) (rejecting claim that BIA showed bias in violation of impartiality 

responsibility under 8 C.F.R. § 1003.1(d)(1) when it sua sponte decided issues 

without requiring DHS to file briefing); Cabrera v. Lynch, 639 F. App’x 263 (5th 

Cir. 2016) (per curiam) (unpub.) (rejecting bias claim based on assertion that IJ’s 

rate of denying asylum claims far exceeded national average because petitioner 

failed to make showing of bias that affected outcome of proceedings).   

15.  Decision by Single BIA Member instead of Three-Member Panel 

The Fifth Circuit has rejected a petitioner’s due process argument that “the 

regulation governing decisions by a single BIA member, 8 C.F.R. § 1003.1(e), is 

unconstitutional because it ‘virtually preclude[s] reversal of immigration judges’ 

removal orders even when meritorious issues are raised.’” Mejia-Alvarenga v. 

Garland, 95 F.4th at 326. The Court acknowledged that “single-member BIA panels 

do not have the authority to reverse an immigration judge’s decision unless reversal 

is plainly consistent with and required by an intervening change in law, see 8 C.F.R. 

1003.1(e)(5), (e)(6)(vi),” but it rejected the argument that this procedure violated 

due process because (1) referral to a three-member BIA panel is discretionary under 

the statutory scheme and (2) the agency has discretion to fashion its own rule of 

procedure.  Id. at 326-27; see also Bustamante-Leiva v. Garland, 99 F.4th 245, 252 

(5th Cir. 2024) (“While Petitioner’s correctly assert that single-member BIA panels 

do not have the authority to reverse an immigration judge’s decision unless reversal 

is plainly consistent with and required by an intervening change in law, this feature 

of the BIA’s case management system does not violate due process.”) (internal 

citations omitted). 
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16.   Time to Prepare for & Continuance of Hearing 

“The constitutional adequacy of the exact timing and nature of the required 

hearing must be judged by balancing the competitive private and governmental 

interests at stake.”  Zhang v. Gonzales, 432 F.3d 339, 346 (5th Cir. 2005) (quoting 

Haitian Refugee Ctr. v. Smith, 676 F.2d 1023, 1040 (5th Cir. 1982)).   

In Zhang, the petitioner claimed that there was “confusion” about whether the 

hearing was a removal hearing or master calendar hearing and that, believing the 

hearing at issue was the latter, the petitioner was prejudiced by being unable to 

prepare for his removal hearing.  Id. at 346.  The Court concluded there was no due 

process violation when the applicant had “three months to prepare his case” prior to 

the hearing and that the IJ was not obliged to sua sponte grant additional time to 

prepare under the circumstances. Id.  

Denial of a continuance does not constitute a violation of the right to a full 

and fair hearing lacking a showing of good cause for the continuance. Ali v. Gonzales, 

440 F.3d 678, 680 (5th Cir. 2006); contrast with Masih v. Mukasey, 536 F.3d 370, 

374 (5th Cir. 2008) (holding petitioner who was statutorily eligible to adjust status 

had established good cause for a continuance and BIA had abused its discretion in 

denying it; distinguishing Ali on grounds that petitioner in that case was not 

statutorily eligible to adjust status). 
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