1. PETITION FOR REVIEW EXCLUSIVE MEANS FOR JUDICIAL
REVIEW OF A FINAL ORDER OF REMOVAL

“Fifth Circuit precedent holds that a petition for review before a court of
appeals is the ‘sole and exclusive means for judicial review of an order of removal.””
Patel v. Johnson, 593 F. App’x 395, 395 (5th Cir. 2015) (per curiam) (quoting
Iracheta v. Holder, 730 F.3d 419, 422 (5th Cir. 2013)). The REAL ID Act eliminated
district court habeas corpus jurisdiction over final orders of deportation or removal,
and vested jurisdiction to review such orders exclusively in the courts of appeals.
See Nasrallah, 140 S.Ct. at 1690 (“The REAL ID Act clarified that final orders of
removal may not be reviewed in district courts, even via habeas corpus, and may be
reviewed only in the courts of appeals.”) (citing 119 Stat. 310, 8 U.S.C.
8 1252(a)(5)); Moreno v. Dixon, 558 F. App’x 403, 404 (5th Cir. 2014) (per curiam).
As amended by § 106(a) of the REAL ID Act, § 1252(a)(5) of the INA provides:

Notwithstanding any other provision of law (statutory or nonstatutory),
including section 2241 of title 28, or any other habeas corpus provision,
and sections 1361 and 1651 of such title, a petition for review filed with
an appropriate court of appeals in accordance with this section shall be
the sole and exclusive means for judicial review of an order of removal
entered or issued under any provision of this chapter, except as
provided in subsection (e) [of this section].

In addition to eliminating habeas corpus jurisdiction over final administrative
orders, the REAL ID Act directed that all such petitions pending in the district court
upon enactment, i.e., May 11, 2005, be transferred to the appropriate court of appeals
and treated as if filed as a petition for review under INA § 242, 8 U.S.C. § 1252.

The REAL ID Act “divested federal courts of jurisdiction over § 2241
petitions attacking removal orders, effective immediately and retroactively.”
Rosales v. Bureau of Immigr. & Customs Enf’t, 426 F.3d 733, 735-36 (5th Cir. 2005)
(citing Pub. L. No. 109-13, 119 Stat. 231, 310; Enwonwu v. Chertoff, 376 F. Supp.
2d 42, 81-82 (D. Mass. 2005)). “Congress neglected, however, to specify what was
to happen to habeas petitions...that were already on appeal as of the REAL ID Act’s
effective date. Following the reasoning of the Third and Ninth Circuits, [the Fifth
Circuit held] that despite Congress’s silence on this issue, habeas petitions on appeal
as of May 11, 2005...are properly converted into petitions for review.” Rosales, 426
F.3d at 736 (citing Bonhometre v. Gonzales, 414 F.3d 442 (3d Cir. 2005); Alvarez-
Barajas v. Gonzales, 418 F.3d 1050 (9th Cir. 2005)).
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The Real ID Act divests district courts of jurisdiction to hear petitions under
§ 2241 that attack final orders of removal. Rosales, 426 F.3d at 735-36. The Real 1D
Act “does not, however, preclude habeas review of challenges to detention that are
independent of challenges to removal orders.” Baez v. Bureau of Immigr. & Customs
Enf’t, 150 F. App’x 311, 312 (5th Cir. 2005) (per curiam) (unpub.) (citing H.R. Rep.
No. 109-72, at 300 (2005)); see also Gutierrez-Soto v. Sessions, 317 F. Supp. 3d 917,
925 (W.D. Tex. 2018) (holding REAL ID Act did not divest district court of
jurisdiction over petitioners’ challenge to the constitutionality of their detention).

The elimination of habeas corpus review over final orders of removal and
deportation has been found to not violate the Suspension Clause in cases where a
substitute remedy—a petition for review—provides the same scope of review as a
habeas remedy. See Dep 't of Homeland Sec. v. Thuraissigiam, 591 U.S. 103, 140 S.
Ct. 1959, 1961 (2020) (holding that, as applied, 8 U.S.C. § 1252(e)(2)—which limits
habeas review in expedited removal proceedings—did not violate the Suspension
Clause, and noncitizen did not seek release from custody, but rather an additional
opportunity to obtain asylum, causing his claims to fall outside the scope of the writ
as it existed when the Constitution was adopted, reversing judgment of the Ninth
Circuit); Benitez-Garay v. Dep’t of Homeland Sec., No. SA-18-CA-422-XR, 2019
WL 542035, at *8 (W.D. Tex. Feb. 8, 2019) (unpub.) (“Courts of appeals have
generally rejected challenges to REAL ID under the Suspension Clause, finding that
REAL ID provides adequate alternative review through the administrative process
and review in the court of appeals.”).

A. Final Order of Deportation or Removal

1. Definition of “Final Order”

The Fifth Circuit has jurisdiction to review final orders, and Congress stripped
it of jurisdiction over non-final orders. See Nasrallah, 140 S. Ct. at 1690; Mora-
Jimenez v. Garland, No. 20-61095, 2022 WL 795436, at *1 (5th Cir. Mar. 15, 2022)
(per curiam) (“This court generally has jurisdiction to review a ‘final order of
removal.””) (quoting 8 U.S.C. § 1252(a)); see also Ruiz-Perez v. Garland, 49 F.4th
972, 975 (5th Cir. 2022). Where there is no final order of removal, the Fifth Circuit
lacks jurisdiction even where a constitutional claim or question of law is raised. See
Cruz Rodriguez v. Garland, 993 F.3d 340, 345 (5th Cir. 2021); Kane v. Holder, 581
F.3d 231, 239 (5th Cir. 2009) (“We have no jurisdiction to review [certain
constitutional] issues raised for the first time in [the petition], which the BIA did not
have the opportunity to consider in the first instance.”) (citing Roy v. Ashcroft, 389

Last updated July 2024


https://www.westlaw.com/Document/I5e9529762ab211daaea49302b5f61a35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I0f78b09cb6f211eab1faf5a0aee61ce8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I0f78b09cb6f211eab1faf5a0aee61ce8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I0f78b09cb6f211eab1faf5a0aee61ce8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_708_1961
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1252&originatingDoc=I0f78b09cb6f211eab1faf5a0aee61ce8&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=b7bf9332e75c4391b43412e2a647e94b&contextData=(sc.Default)#co_pp_1184000067914
https://www.westlaw.com/Document/I1cebca302ed411e99ea08308254f537e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I1cebca302ed411e99ea08308254f537e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ic745e9e5a3a511eaaf56e82bee30e016/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_708_1690
https://www.westlaw.com/Document/I7fbf6df0a58811ec8d7de70df31b6f95/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I7fbf6df0a58811ec8d7de70df31b6f95/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I06350a00410311ed8fe08f68f29d3021/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I06350a00410311ed8fe08f68f29d3021/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I6fe783e0933711eb8c2cff889eaa90d0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I6fe783e0933711eb8c2cff889eaa90d0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ieb7b535c8bc011d99a6fdc806bf1638e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0

F.3d 132, 138 (5th Cir. 2004)). “So the question, ‘What qualifies as a final order of
removal?’ is central to our jurisdiction.” Ruiz-Perez, 49 F.4th at 975.

The Fifth Circuit has held that an order reinstating a prior removal order is
itself a final removal order. Garcia v. Holder, 756 F.3d 885, 890 (5th Cir. 2014).
Additionally, the Court has held that a reinstatement order is not final until an
application for withholding of removal or CAT protection is decided. Ponce-Osorio
v. Johnson, 824 F.3d 502, 505-07 (5th Cir. 2016) (per curiam). More recently, the
Supreme Court called that holding into question when it held that an IJ’s
withholding-only determination is “not itself a final order of removal[.]” Nassrallah
140 S. Ct. at 1691. “[A]n order denying CAT protection does not count as a ‘final
order of removal’ because it is not an order ‘concluding that the alien is deportable
or ordering deportation.”” Ruiz-Perez, 49 F.4th at 975-76 (quoting Nasrallah, 140 S.
Ct. at 1691 (quoting 8 U.S.C. § 1101(a)(47)(A))). “Nor do such orders ‘merge into’
the final removal order because they do not ‘affect the validity of the final order’—
they may change only the ‘country of removal.”” Id. The story is the same for orders
that deny withholding of removal. Those are not “final order[s] of removal” because
granting withholding leaves a removal order “in full force.” Johnson v. Guzman
Chavez, 594 U.S. 523, 141 S. Ct. 2271, 2285 (2021). The government retains
“numerous options” for removing an alien subject to a withholding order. Id. So, an
application for withholding of removal does not mean that a removal decision is still
“pending.” 1d. at 2286. Instead, “removal orders and withholding-only proceedings
address two distinct questions,” and “the finality of the order of removal does not
depend in any way on the outcome of the withholding-only proceedings.” Id. at 2287.
However, the Fifth Circuit has clarified that neither Nasrallah nor Guzman Chavez
overrule Ponce-Osorio, and that BIA decisions denying withholding of removal and
protection under the CAT in withholding-only proceedings are subject to judicial
review by federal circuit courts. Argueta-Hernandez v. Garland, 87 F.4th 698, 706
(5th Cir. 2023); see infra at p. 10 for a discussion of Argueta-Hernandez.

“An order of removal is final when the BIA affirms an 1J’s finding of
removability or when the time for appealing an [J’s decision has expired. 8 U.S.C.
§1101(a)(47)(B). ‘Judicial review of a final order of removal is available only where
the applicant has exhausted all administrative remedies of right.”” Id. (quoting Roy,
389 F.3d at 137).

[F]inal orders of removal encompass only the rulings made by the
Immigration judge or Board of Immigration Appeals that affect the
validity of the final order of removal. As this Court phrased it in I.N.S.
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v. Chadha, review of a final order of removal “includes all matters on
which the validity of the final order is contingent.” 462 U.S. 919, 938
(1983) (internal quotation marks omitted). The rulings that affect the
validity of the final order of removal merge into the final order of
removal for purposes of judicial review.

Nasrallah, 140 S. Ct. at 1691.

Reinstatement orders qualify as orders of removal and thus are subject to
judicial review when they are “final” orders. Ojeda-Terrazas v. Ashcroft, 290 F.3d
292, 295 (5th Cir. 2002).

The BIA’s decision that a person is ineligible to be considered for cancellation
of removal counts as a “final order or removal” in the Fifth Circuit. Ruiz-Perez, 49
F.4th at 976-77.

The BIA is restricted to affirming orders of deportation or removal and may
not issue them in the first instance. See James v. Gonzales, 464 F.3d 505, 514 (5th
Cir. 2006) (“only an IJ may enter an order of removal in the first instance[]”),
overruled on other grounds by Nijhawan v. Holder, 557 U.S. 29, 32 (2009). In such
cases, the BIA does not enter an order of deportation in the first instance when it
orders the noncitizen removed, but simply reinstates the order of removal that has
already been entered by the 1J. See id. at 513 (“[W]here the BIA reverses an 1J’s
grant of discretionary relief and gives effect to the 1J’s original removal order, the
BIA has merely effected the original removal order.”); see also Delgado-Reynua v.
Gonzales, 450 F.3d 596, 601 (5th Cir. 2006) (“[W]here the BIA reverses an 1J’s
grant of discretionary relief and gives effect to the 1J’s original order of removability,
the BIA has merely eliminated ‘impediments to removal’ and effected the original
removal order.”) (citing Solano-Chicas v. Gonzales, 440 F.3d 1050, 1054 (8th Cir.
2006)). If an immigration judge has found a noncitizen deportable but does not order
removal because relief is granted, the Board, on appeal, can enter an order of removal
without having to remand to the immigration judge. Id. In such a case, the courts of
appeal have jurisdiction to review the case.

An order of deportation “shall become final upon the ecarlier of—(i) a
determination by the Board of Immigration Appeals affirming such order; or (ii) the
expiration of the period in which the alien is permitted to seek review of such order
by the Board of Immigration Appeals.” 8 U.S.C. § 1101(a)(47)(B); see also Agyei-
Kodie v. Holder, 418 F. App’x 317, 318 (5th Cir. 2011) (per curiam) (“The removal
order became administratively final on October 8, 2010, when the Board of
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Immigration Appeals dismissed the appeal of the immigration judge’s decision.”)
(citing 8 U.S.C. § 1101(a)(47)(B)).

There is a circuit split on the ripening of premature petitions for review, but
the Fifth Circuit has not permitted a premature petition for review to ripen upon final
disposition of a case by the BIA. Compare Martinez v. Barr, 941 F.3d 907, 916 (9th
Cir. 2019) (holding that, absent prejudice to the Government, a premature petition
for review of an immigration order may ripen upon final disposition of the case by
the BIA) with Moreira v. Mukasey, 509 F.3d 709, 713 (5th Cir. 2007) (holding that
premature petition in federal court could not be cured by a final BIA order).

Circuit courts generally have jurisdiction when a non-citizen appeals from the
BIA’s denial of a motion to reopen a removal proceeding. Kucana v. Holder, 558
U.S. 233, 242 (2010); Mata v. Lynch, 576 U.S. 143, 147 (2015) (explaining that the
INA gives federal circuit courts jurisdiction to review “final orders of removal” and
that such jurisdiction encompasses review of decisions refusing to reopen or
reconsider such orders); id. at 148 (“Whether the BIA rejects the alien’s motion to
reopen because it comes too late or because it falls short in some other respect, the
courts have jurisdiction to review that decision.”); see also Lara v. Trominski, 216
F.3d 487, 496 (5th Cir. 2000) (holding court had jurisdiction to consider whether the
BIA erred in denying petitioner’s motion to reconsider the Board’s denial of
his motion to reopen); Torabi v. Gonzales, 165 Fed. App’x 326, 329 (5th Cir. 2006)
(per curiam) (holding court had jurisdiction to review denial of petitioner’s motion
to reopen because the IJ never ruled on the merits of petitioner’s adjustment of status
petition). However, the Fifth Circuit lacks jurisdiction over challenges to the BIA’s
denial of a motion to reopen removal proceedings in order to apply for discretionary
relief. Ceja-Lua v. Lynch, 647 F. App’x 508, 510 (5th Cir. 2016) (per curiam)
(explaining that the BIA’s denial of discretionary relief in the form of cancellation
of removal is excluded from judicial review “whether the petitioner is appealing
from a final order of removal or from the denial of a motion to reopen” (citing
Assaad v. Ashcroft, 378 F.3d 471, 474 (5th Cir. 2004)); Rodriguez v. Ashcroft, 253
F.3d 797, 800 (5th Cir. 2001) (“Congress has divested us of jurisdiction to review a
denial of a motion to reopen when, as here, the Board, in reaching that decision,
addressed the ‘merits of an alien’s request for relief pursuant to’ a provision of the
INA established as discretionary by § 309(c)(4)(E).”). Similarly, the Court lacks
jurisdiction to review the sua sponte denial of a motion to reopen. See Gonzales-
Cantu v. Sessions, 855 F.3d 302, 306 & n.6 (5th Cir. 2017); but see Rodriguez-
Saragosa v. Sessions, 904 F.3d 349, 355 (5th Cir. 2018) (explaining that court does
“have jurisdiction to review BIA’s determination that a legal barrier prevents it from
exercising [its discretion to decline sua sponte reopening] in the first place” (citing
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Ovalles v. Holder, 577 F.3d 288 (5th Cir. 2009)). “Judicial review is not precluded,
however, to the extent that the petition for review raises constitutional claims or
questions of law.” Id. (citing 8 U.S.C. § 1252(a)(2)(D); Garcia-Maldonado v.
Gonzales, 491 F.3d 284, 287 (5th Cir. 2007)).

An interim BIA order denying a stay of removal pending the BIA’s disposition
of a motion to reopen is not a final order of removal. Bonilla v. [.N.S., 711 F.2d 43,
A4 (5th Cir. 1983). However, a BIA order denying petitioner’s request for a stay
would still be reviewable as part of a petition for review stemming from a final order
of removal. See 8 U.S.C. § 1252(b)(9); see also Reno, 525 U.S. at 485 (holding that
to the extent discretionary determinations like refusal to grant a stay are “reviewable
at all, they at least will not be made the bases for separate rounds of judicial
intervention outside the streamlined process that Congress has designed.” (internal
footnote omitted)).

This Court generally has jurisdiction over petitions for review from negative
reasonable fear determinations, as well as Final Administrative Removal Orders
(“FARO”) under 8 U.S.C. § 1228(b). Umude-Louis v. Holder, 368 Fed. App’x 544,
547 (5th Cir. 2010) (per curiam). Because no appeal lies from the immigration
judge’s decision affirming an asylum officer’s negative reasonable fear
determination, 8 C.F.R. 8 1208.31(g)(1), the 1J order is the final agency decision. Id.
(explaining that petition for review is due 30 days after 1J’s final order). If a non-
citizen does not request that a negative reasonable fear determination be referred to
an 1J, she may seek judicial review of the DHS Final Administrative Removal Order.
See INA 8§ 238(b)(3), 8 U.S.C. § 1228(b)(3); see also Umude-Louis, 368 Fed. App’x
at 547 n.4; Flores-Ledezma v. Gonzales, 415 F.3d 375, 378-80 (5th Cir. 2005)
(reviewing petition for review from Final Administrative Removal Order).

When the BIA issues a “mixed decision” that denies some claims but remands
other claims for relief to the IJ for further proceedings, “no aspect of the BIA’s
decision is final for purposes of judicial review.” Ponce-Osorio, 824 F.3d at 507
(“[W]hen the BIA decides some issues but remands for background and security
checks as to others, its decision is not final for purposes of judicial review.”).
However, a BIA decision that resolves the merits of an appeal but remands for
further proceedings only as to voluntary departure is a final order of removal for
purposes of judicial review. Holguin-Mendoza v. Lynch, 835 F.3d 508, 509 (5th Cir.

2016).

“[N]o court shall have jurisdiction to review any final order of removal against
an alien who is removable by reason of having committed [an aggravated felony].”
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Valdiviez-Hernandez v. Holder, 739 F.3d 184, 187-88 (5th Cir. 2013) (quoting 8
U.S.C. §1252(a)(2)(C)). “Nonetheless, another section of that same statute
recognizes that ‘an appropriate court of appeals’ has jurisdiction to consider
‘constitutional claims or questions of law raised upon a petition for review.’”
Valdiviez-Hernandez, 739 F.3d at 188; 8 U.S.C. § 1252(a)(2)(D). This Court has
exercised jurisdiction over a Final Administrative Removal Order (“FARO”) issued
under 8 U.S.C. § 1228(b), stating that that the claims presented were “constitutional
claims or questions of law raised upon a petition for review.” Valdiviez-Hernandez,
739 F.3d at 188

“CAT orders are not the same as final orders of removal[.]” Nasrallah, 140 S.
Ct. at 1691. However, “CAT orders may be reviewed together with final orders of
removal in a court of appeals.” Id. at 1690-91 (explaining that the Foreign Affairs
Reform and Restructuring Act of 1998 (FARRA) “and 8§ 1252(b)(9) simply establish
that a CAT order may be reviewed together with the final order of removal, not that
a CAT order is the same as, or affects the validity of, a final order of removal”). In
Nasrallah, the Court held that a CAT order does not merge into a final order of
removal, and thus that 8 U.S.C. 88 1252(a)(2)(C) and (D) do not preclude judicial
review of a noncitizen’s factual challenges to a CAT order). 1d. As the Supreme
Court explained, “the grant of withholding relief under CAT ‘does not disturb the
final order of removal,” ‘affect the validity of the final order of removal,” or
otherwise ‘merge into the final order of removal.”” Guzman Chavez, 141 S. Ct. at
2288 (quoting Nasrallah, 140 S. Ct. at 1691). Furthermore, the Supreme Court has
held that, in the detention context, “the validity of removal orders is not affected by
the grant of withholding-only relief, [and thus] an alien’s initiation of withholding-
only proceedings does not render non-final an otherwise ‘administratively final’
reinstated order of removal.” Id.

In Argueta-Hernandez v. Garland, the Fifth Circuit clarified that neither
Nasrallah nor Guzman Chavez overrules Ponce-Osorio, and that BIA decisions
denying withholding of removal and protection under the CAT in withholding-only
proceedings are subject to judicial review by federal circuit courts® Argueta-
Hernandez, 87 F.4Ath at 706 (“It cannot be the case that a petitioner may only seek
review before reinstatement of a removal order, and without a full administrative
record.”). As the Court explained, “the ‘narrow question before’ the Supreme Court
[in Nasrallah] concerned the scope of review for a CAT protection claim.” Id. at 706
(citing Nasrallah, 140 S. Ct. at 1688). The Court distinguished Nasrallah, stating
that it “did not address jurisdiction or reinstatement proceedings, and it declined to
consider arguments regarding its impact on statutory withholding orders.” Id.
Similarly, the Court distinguished Guzman Chavez, reasoning that it concerned only
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the finality of removal orders for purposes of detention under 8 U.S.C. § 1231, not
judicial review under 8 U.S.C. § 1252. Id. (citing Guzman Chavez, 141 S.Ct. at 2280).
Moreover, the Court held that while an “order denying CAT relief is not ‘final,” we
may still review such an order ‘together with final orders of removal.”” Id. (citing
Nasrallah, 140 S. Ct. at 1690). The Court therefore considered the 1J’s reinstatement
order removing Argueta-Hernandez to El Salvador, as well as the BIA decision
denying withholding of removal and protection under the CAT. Id. at 706-14.

“The IIRIRA recognizes limited judicial review, in the United States District
Court for the District of Columbia, of certain challenges to the expedited removal
‘system.”” Brumme v. |I.N.S., 275 F.3d 443, 447 (5th Cir. 2001) (quoting 8 U.S.C.
8 1252(e)(3)). “[T]he plain language of 8 U.S.C. § 1252(e)(2)—permitting habeas
review of, inter alia, ‘whether the petitioner was ordered removed under [§
1225(b)(1)]’—*permits the court to review whether [§ 1225(b)(1)] was applicable
in the first place.”” Brumme, 275 F.3d at 447-48. In determining whether a habeas
petitioner was ordered removed under § 1225(b)(1), “the court’s inquiry shall be
limited to whether such an order in fact was issued and whether it relates to the
petitioner.” 1d. (quoting 8 U.S.C. 8 1252(¢)(5)). The Fifth Circuit states that “the
language of § 1252(e)(2) clearly operates, at the very least, to limit the scope of
review in a habeas proceeding involving determinations made under 8 1225(b)(1).”
Id.

2. Scope of “Final Order” of Deportation or Removal

“[TThe term final orders in § 106(a) [8 U.S.C. 8 1105a(a)] includes all matters
on which the validity of the final order is contingent, rather than only those
determinations actually made at the hearing.” I.N.S. v. Chadha, 462 U.S. 919, 938
(1983) (internal quotation marks and citation omitted); see also Nasrallah, 140 S.
Ct. at 1691 (““The rulings that affect the validity of the final order of removal merge
into the final order of removal for purposes of judicial review.”).

“Judicial review of all questions of law and fact, including interpretation and
application of constitutional and statutory provisions, arising from any action taken
or proceeding brought to remove an alien from the United States under this
subchapter shall be available only in judicial review of a final order under this
section.” 8 U.S.C. 8§ 1252(b)(9). This provision is called the “zipper clause.”
Guerrero-Lasprillav. Barr, 589 U.S. 221, 140 S. Ct. 1062, 1070 (2020) (citing I.N.S.
v. St. Cyr, 533 U.S. 289, 313 (2001)); see also Duron v. Johnson, 898 F.3d 644, 647
(5th Cir. 2018) (discussing “zipper clause”). “Congress intended the zipper clause
to consolidate judicial review of immigration proceedings into one action in the
court of appeals.” Guerrero-Lasprilla, 140 S. Ct. at 1070. But the “zipper clause”
does not sweep within its scope claims with only a remote or attenuated connection
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to the removal of an alien or preclude review of claims that cannot be raised
efficaciously within the administrative proceedings already available. Duron, 898
F.3d at 647.

In the REAL ID Act, Congress amended the zipper clause explicitly to strip
district courts of habeas jurisdiction to hear challenges to final orders of removal,
rendering federal circuit courts of appeals the exclusive forum for challenging
removal orders. Rosales v. Bureau of Immigration & Customs Enf't, 426 F.3d 733,
736 (5th Cir. 2005); see also Duarte v. Mayorkas, 27 F.4th 1044, 1052 (5th Cir.
2022) (discussing 8 U.S.C. § 1252 provisions that operate to strip district courts of
jurisdiction over any action directly or indirectly attacking a final order of
deportation, exclusion, or removal).
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