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II.  BURDEN OF PROOF  

 An applicant bears the burden of establishing that they are eligible for 

asylum. 8 C.F.R. § 208.13(a); see also, e.g., Garcia-Gonzalez v. Garland, 76 F.4th 

455, 463 (5th Cir. 2023) (“An [applicant] seeking asylum or withholding of 

removal has the burden to demonstrate eligibility.”); Gidey v. Garland, No. 21-

60182, 2023 WL 4174063, at *2 (5th Cir. June 26, 2023) (“[Applicant] bears the 

burden of establishing his entitlement to asylum [and] withholding of removal.”). 

Section 101(a)(3) of the REAL ID Act, Pub. L. 109-13, 119 Stat. 231, codified this 

standard. See 8 U.S.C. § 1158(b)(1)(B)(i) (as amended and applicable to all 

applications filed on or after May 11, 2005). 

 Asylum is “available where 1) a person is ‘unwilling to return to’ their home 

country ‘because of persecution or a well-founded fear of persecution’; and 2) the 

applicant has demonstrated that ‘race, religion, nationality, membership in a 

particular social group, or political opinion was or will be at least one central 

reason for persecuting the applicant.’” Cabrera v. Sessions, 890 F.3d 153, 159 (5th 

Cir. 2018) (quoting Tamara-Gomez v. Gonzales, 447 F.3d 343, 348 (5th Cir. 2006). 

Accordingly, “a petitioner must prove that she was persecuted in the past on 

account of one of the five statutory grounds or that she has a well-founded fear of 

being persecuted in the future because of one of those grounds.” Id.; see also, e.g., 

Sharma v. Holder, 729 F.3d 407, 411 (5th Cir. 2013).     

 “If an asylum applicant sufficiently establishes past persecution, [they are] 

entitled to a rebuttable presumption of a well-founded fear of future persecution, 

unless the applicant's fear of future persecution is unrelated to [their] past 

persecution.” Morales Lopez v. Garland, 852 F. App’x 758, 764 (5th Cir. 2021) 

(unpublished). See also Arulnanthy v. Garland, 16 F.4th 586, 595 (5th Cir. 2021) 

(“[A]sylum applicants who establish past persecution ‘shall also be presumed to 

have a well-founded fear of [future] persecution.’ 8 C.F.R. § 1208.13(b)(1).”). That 

is, when an asylum applicant has established that they suffered past persecution, 

the burden is on the government to show by a preponderance of the evidence that 

either “(1) the applicant could avoid future persecution by relocating to another 

part of the applicant’s country of nationality or (2) there has been a fundamental 

change in circumstances such that the applicant no longer has a well-founded fear 

of persecution.” Song Lin v. Holder, 472 F. App’x. 320, 321 (5th Cir. 2012); 8 

C.F.R. 208.13(b)(1)(i); Zhu v. Ashcroft, 382 F.3d 521, 528 n.6 (5th Cir. 2004); 

Argueta-Hernandez v. Garland, 87 F.4th 698, 710 (5th Cir. 2023). 
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 If an applicant does not establish past persecution, “the applicant must 

affirmatively establish a well-founded fear of persecution that is both subjectively 

held and objectively reasonable.” Ghotra v. Whitaker, 912 F.3d 284, 288 (5th Cir. 

2019) (internal quotation marks and citations omitted). See also Morales Lopez, 

852 F. App’x at 764 (“To show a well-founded fear of persecution, the applicant 

must show that a reasonable person in the same circumstances would fear 

persecution if deported.  The subjective fear of future persecution must be 

objectively reasonable. A reasonable degree can mean a ten percent chance.”) 

(internal quotation marks and citations omitted). 

 In proceedings to terminate a grant of asylum under 8 U.S.C. § 1158(c)(2), 

DHS must establish the grounds for termination by a preponderance of the 

evidence. 8 C.F.R. § 1208.24(f); Ouedraogo v. Garland, 844 F. App’x. 756, 757 

(5th Cir. 2021). The grounds for termination include fraud in an application such 

that the applicant was not eligible for asylum at the time it was granted, change of 

circumstances in the applicant’s home country, or conviction of a particularly 

serious crime in the United States, among other grounds. See 8 C.F.R. § 1208(a)–

(b). 
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