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17.  Translation/Right to Interpreter 

The prejudice requirement is key in due process claims based on incompetent 

translation or interpretation. See Araica-Perez v. I.N.S., 59 F.3d 1242 (5th Cir. 1995) 

(Table) (per curiam) (unpub.) (“[P]etitioners argue that the incompetence of the 

immigration court’s Spanish translator rendered the record below incomplete. They 

complain that at ‘critical moments’ in their testimony, the record is blank because 

the court reporter could not discern the testimony, the translator failed to translate 

their Spanish, or the translator provided an inaccurate translation.  However, 

petitioners have not articulated what their missing testimony would have stated, nor 

have they explained how the missing testimony would have changed the decision in 

their case. Accordingly, we find no violation of due process.”); Hayat v. Holder, 391 

F. App’x 382 (5th Cir. 2010) (per curiam) (unpub.) (Pakistani petitioners were not 

substantially prejudiced by uncorrected mistranslation of petitioner’s testimony as 

required to succeed on due process claim).  

The Fifth Circuit has also held that a petitioner’s failure to provide translation 

for Chinese language documents in accordance with the requirement in 8 C.F.R. 

§ 1003.33 defeated her claim that her due process rights were violated by the 

exclusion of the documents. Jiao Jin Li v. Holder, 342 F. App’x 55, 56 (5th Cir. 

2009) (per curiam) (unpub.).   

18. Remand for Additional Fact-Finding 

Denial of a motion to remand is reviewed for abuse of discretion and will be 

upheld “so long as it is not capricious, racially invidious, utterly without foundation 

in the evidence, or otherwise so irrational that it is arbitrary rather than the result of 

any perceptible approach. Milat v. Holder, 755 F.3d 354, 365 (5th Cir. 2014). A 

remand for additional proceedings to consider new evidence may be granted only if 

the “evidence sought to be offered is material and was not available and could not 

have been discovered or presented at the former hearing.”  Id.  

Denial of a motion to remand for additional fact-finding does not violate due 

process, even if the evidence could not have been discovered earlier, if the petitioner 

cannot show the evidence is “material to her case.”  Rodriguez-Perdomo v. Barr, 

784 F. App’x 258, 260 (5th Cir. 2019) (per curiam) (unpub.) (“Even if, as Rodriguez 
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contended, the new evidence could not have been discovered earlier because she 

‘disclosed details of sexual abuse and trauma very shortly before the merits hearings’, 

there has not been a showing the evidence was material to her case.”).    

19. Procedural Safeguards for Mentally Incompetent Persons 

“If it is impracticable by reason of an alien’s mental incompetency for the 

alien to be present at the proceeding, the Attorney General shall prescribe safeguards 

to protect the rights and privileges of the alien.” 8 U.S.C. § 1229a(b)(3). “If an 

Immigration Judge determines that [an alien] lacks sufficient competency to proceed 

with the hearing ... [then the immigration judge] ha[s] discretion to determine which 

safeguards are appropriate, given the particular circumstances in a case before them.” 

Pierre-Paul v. Barr, 930 F.3d 684, 694-95 (5th Cir. 2019) overruled on other 

grounds as recognized by Maniar v. Garland, 998 F.3d 235, 242 n.2 (5th Cir. 2021) 

(quoting Matter of M-A-M-, 25 I. & N. Dec. 474, 481-82 (BIA 2011)).   

In Pierre-Paul, adequate safeguards included “crediting Pierre-Paul's 

narrations of fact, as contained in his application for asylum and withholding of 

removal, as true; assuming the subjectivity of his fear of returning to Haiti as true; 

and allowing his counsel to ask leading questions during the hearing.”  Id. at 695.  

However, in adopting these safeguards, the IJ was not required to accept Pierre-

Paul’s narrative “as true with regard to cancellation of removal,” and the denial of 

cancellation relief therefore did not violate due process.  Id. at 695-96.  

20. Apparent Eligibility for Relief  

An IJ is required to inform a petitioner subject to removal proceedings of 

“apparent eligibility to apply for any of the benefits enumerated in this chapter.” 8 

C.F.R. § 1240.11(a)(2). However, unlike the Ninth and other Circuits, the Fifth 

Circuit has not recognized an effective due process claim based on failure of the 

“apparent eligibility” notice. See, e.g., Mazariegos-Diaz v. Gonzales, 162 F. App’x 

388, 391 (5th Cir. 2006) (per curiam) (unpub.) (judge had no duty to inform the 

applicant of apparent eligibility for relief where the attorney stated to the judge that 

there were no refugee issues).   
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21. Motion to Reopen  

The Fifth Circuit rejected a petitioner’s argument that the IJ infringed upon 

his due process rights during a hearing on a motion to reopen by “not allowing his 

attorney to question him, ending his testimony before he finished speaking, taking 

into account a sworn affidavit submitted by a deportation officer after the close of 

the hearing, and by failing to create and preserve a record of the hearing.”  

Altamirano-Lopez v. Gonzales, 435 F.3d 547, 550 (5th Cir. 2006). The Court 

concluded that the petitioner lacked a liberty interest in the motion to reopen and 

therefore could not allege a violation of due process under the Fifth Amendment; the 

Court also observed that IJs may rule on motions to reopen without even holding a 

hearing.  Id. at 550-551.   

22. DHS Failure to Follow Regulations  

While “failure to adhere to regulations can constitute a denial of due process,” 

such a failure is not a “per se denial of due process unless the regulation is required 

by the constitution or a statute.” Retana Leyva v. Barr, 838 F. App’x 13, 19 (5th Cir. 

2020) (per curiam) (unpub.) (citing Arzanipour v. I.N.S., 866 F.2d 743, 746 (5th Cir. 

1989)). In Retana Leyva, the Court held that DHS’s failure to comply with the notice 

procedure for non-citizens confined in a penal or mental institution set out in 8 C.F.R. 

§ 103.8(c)(2) did not constitute a due process violation because the petitioner did not 

establish that the regulation was required by the statute or constitution or that the 

alleged violation otherwise caused prejudice. Id. In Francois v. Garland, the Court 

found a due process violation based on the BIA’s failure to follow its own 

regulations because petitioner was able to show that “the alleged violation affected 

the outcome of the proceedings. 120 F.4th 459, 466 (5th Cir. 2024). 

23. Expedited Removal under 8 U.S.C. § 1228 

The Fifth Circuit has held that the expedited removal process for non-citizens 

convicted of certain aggravated felonies does not violate due process.  See United 

States v. Benitez-Villafuerte, 186 F.3d 651, 658 (5th Cir. 1999). In Benitez-

Villafuerte, the Court reviewed the statutory requirements under 8 U.S.C. § 1228, 

which require that “(A) the alien is given reasonable notice of the charges and of the 

opportunity described in subparagraph (C); (B) the alien shall have the privilege of 

being represented (at no expense to the government) by such counsel, authorized to 

https://www.westlaw.com/Document/I9c5946367e2f11da97faf3f66e4b6844/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I9c5946367e2f11da97faf3f66e4b6844/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Id0a015c0301911eb9997e7f287f7af46/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Id0a015c0301911eb9997e7f287f7af46/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I2fc9f192966411d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I2fc9f192966411d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Id0a015c0301911eb9997e7f287f7af46/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ibf1d3aa0921f11efa62ef33c227ed50d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I05a30e2d94af11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I05a30e2d94af11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0


   
 

    Last updated July 2024   
 

 

practice in such proceedings, as the alien shall choose; (C) the alien has a reasonable 

opportunity to inspect the evidence and rebut the charges; (D) a determination is 

made for the record that the individual upon whom the notice for the proceeding 

under this section is served (either in person or by mail) is, in fact, the alien named 

in such notice; (E) a record is maintained for judicial review; and (F) the final order 

of removal is not adjudicated by the same person who issues the charges,” and 

concluded that “[c]learly the expedited statutory deportation scheme comports with 

the minimum requirements of due process.”  Id. at 657-58 (further noting that the 

statute “instructs that the Attorney General may not execute any final order of 

removal until 14 calendar days have passed from the date that such order was issued” 

to provide an opportunity to seek judicial review).   

However, the Fifth Circuit has held that improperly placing a noncitizen in 

expedited removal proceedings and removing her from the country without an 

opportunity to challenge the legal basis of that removal order contravenes due 

process. Orellana v. Garland, 117 F.4th 679, 689-91 (5th Cir. 2024) (holding 

petitioner’s due process rights were violated where DHS failed to follow Section 

238.1 removal procedures).  

24. Collateral Attack of Deportation Order (Reentry of Removed  
 Aliens)  

To collaterally attack a deportation order under 8 U.S.C. § 1326 (Reentry of 

Removed Aliens), a noncitizen must show (1) that the deportation hearing was 

fundamentally unfair, (2) that the hearing effectively eliminated the right of the 

noncitizen to challenge the hearing by means of judicial review of the deportation, 

and (3) the procedural deficiencies caused him actual prejudice. Benitez-Villafuerte, 

186 F.3d at 658.   

25. Right to File Brief 

In addition to filing a Notice of Appeal (Form EOIR-26), noncitizens have the 

right to file a brief in support of their appeals to the BIA. 8 C.F.R. § 1003.38(f); 8 

C.F.R. § 1003.3(c)(1).  In an unpublished opinion, however, the Fifth Circuit has 

held that a noncitizen’s due-process rights were not violated, even though “he did 

not have the opportunity to brief [his] argument before the IJ,” because “he had the 
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opportunity to be heard at the removal hearing.”  Robles v. Holder, 335 F. App’x 

366, 370 (5th Cir. 2009) (per curiam) (unpub.). 

The Fifth Circuit has held that failure to give notice of the briefing schedule 

deprives the individual of the right to file a brief, in violation of due process.  See 

Chike v. INS, 948 F.2d 961, 962 (5th Cir. 1991). There is not, however, a right to file 

a brief out of time. Id. (“In its discretion, the Board may consider a brief that has 

been filed out of time.” (emphasis added)); see also Tima v. Gonzales, 156 F. App’x. 

717 (5th Cir. 2005) (per curiam) (unpub.) (denial of motion for extension of time to 

file brief did not support due process claim where motion merely stated without 

evidence that petitioner never received copy of the record). Further, the right to file 

a brief can be waived. Mejia-Alvarenga v. Garland, 95 F.4th 319, 325 (5th Cir. 2024) 

(citing 8 C.F.R. § 1003.38(f)). Importantly, while filing a brief is voluntary, a 

noncitizen who indicates an intent to file a brief but does not do so, risks having the 

appeal summarily dismissed. See Claudio v. Holder, 601 F.3d 316, 318-19 (5th Cir. 

2010). 

26. Waiver of Appeal 

A noncitizen may knowingly and intelligently waive the right to appeal to the 

BIA. Hernandez-Ortez v. Holder, 741 F.3d 644, 646-47 (5th Cir. 2014).  Whether 

the waiver was knowing and voluntary is “a fact-specific inquiry” reviewed under 

the highly deferential “substantial evidence standard.” Martinez-Martinez v. Holder, 

769 F.3d 897, 899 (5th Cir. 2014). An IJ is not required to make an express finding 

that waiver is knowing and voluntary. United States v. Cordova-Soto, 804 F.3d 714, 

721-22 (5th Cir. 2015). And although agency regulations require the IJ to inform the 

noncitizen of his right to appeal, see 8 C.F.R. § 1003.3(a), the Fifth Circuit has held 

that failure to give such notice does not necessarily violate due process, see 

Arzanipour v. INS, 866 F.2d 743, 746 (5th Cir. 1989). 

27. Consideration of All Relevant Evidence 

Due process requires “a full and fair hearing.” Vetcher v. Barr, 953 F.3d 361, 

370 (5th Cir. 2020). “The BIA’s decision must reflect a meaningful consideration of 

all the relevant evidence supporting an asylum seeker’s claims.”  Cabrera v. Sessions, 

890 F.3d 153, 162 (5th Cir. 2018). The law does “not require the BIA to specifically 

address every piece of evidence put before it,” but the agency must address the “key 
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evidence.” Abdel-Masieh v. INS, 73 F.3d 579, 585 (5th Cir. 1996). However, factual 

errors and disagreements over the application of the law do not amount to due-

process violations.  Toscano-Gil v. Trominski, 210 F.3d 470, 474 (5th Cir. 2000). An 

agency decision based on speculation instead of consideration of the evidence may 

be overturned on a petition for review. See, e.g., Tingting Ye v. Sessions, 695 F. 

App’x 785 (5th Cir. 2017) (per curiam) (unpub.). 

28. Intervening Law & Retroactive Application 

Although retroactive application of a new legal authority may raise due-

process concerns, the application of intervening law that merely clarifies the law—

as opposed to changing it—likely will not violate due process. See Khan v. Garland, 

69 F.4th 265, 271 (5th Cir. 2023) (finding no retroactivity concern when intervening 

judicial opinion “did not announce a new rule” but merely “renewed and 

reemphasized” an understanding of the statute at issue). Still, the Fifth Circuit has 

recognized that overturning the IJ or BIA’s decision “might . . . be appropriate when 

an intervening change in the law or binding precedent renders an agency’s order 

unsustainable.” Kane v. Holder, 581 F.3d 231, 242 (5th Cir. 2009); see also Arce-

Vences v. Mukasey, 512 F.3d 167, 172-73 (5th Cir. 2007) (vacating and remanding 

BIA decision in light of intervening Supreme Court opinion that ran contrary to 

agency’s decision). 

The Court has recognized that a “constitutional claim” alleging that 

retroactive application of new caselaw compromised the non-citizen’s “due process 

interests in fair notice, reasonable reliance, and settled expectations” is not subject 

to the exhaustion requirement. Monteon-Camargo v. Barr, 918 F.3d 423, 430 (5th 

Cir. 2019). In Monteon-Camargo, the court declined to allow retroactive application 

of an expanded definition of “crimes involving moral turpitude” that “added an 

entirely new category of theft offenses.” See id. at 431. The new rule emerged from 

BIA caselaw, not by statute, but the court noted the general presumption of 

prospectivity that applies to legislation should generally attach when an agency 

exercises its delegated legislative authority. See id.  The court concluded that 

“[a]pplying such a broad ‘new rule of general applicability’ to prior conduct 

contravenes basic presumptions about our legislative system.” Id. 
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29. Notice of Burden of Production 

A noncitizen bears the burden of proving refugee status. 8 U.S.C. § 

1158(b)(1)(B)(ii).  In an unpublished case, the Fifth Circuit has held that due process 

is not violated if the immigration judge fails to provide the noncitizen with notice 

that the individual may be required to offer some corroborating evidence in support 

of the individual’s claims. Yanping Liu v. Lynch, 644 F. App’x 301, 303 (5th Cir. 

2016)(per curiam) (unpublished) (reasoning that publicly available statutes provide 

sufficient notice). 

30. Detention 

“[A]n alien may be arrested and detained pending a decision on whether the 

alien is to be removed from the United States.” 8 U.S.C. § 1226(a). The U.S. 

Supreme Court has held that “[d]etention during removal proceedings is a 

constitutionally permissible part of that process.” Demore v. Kim, 538 U.S. 510, 531 

(2003). Once ordered removed, “the Attorney General shall remove the alien from 

the United States within a period of 90 days,” during which time “the Attorney 

General shall detain the alien.” 8 U.S.C. §§ 1231(a)(1) & (2); see also 8 C.F.R. 

§ 241.4. Although federal law authorizes the detention of noncitizens beyond the 90-

day removal period under some circumstances, the Supreme Court has held that the 

government is subject to a “reasonable time” limitation (presumptively six months) 

and may not detain noncitizens indefinitely. See Zadvydas v. Davis, 533 U.S. 678 

(2001). Federal regulations sometimes provide an opportunity for a bond hearing, 

but the Supreme Court has held that due process does not require additional, periodic 

bond hearings. Jennings v. Rodriguez, 583 U.S. 281, 306 (2018).   

With respect to noncitizens who are not subject to mandatory detention, the 

Attorney General has discretion to release them on bond or on their own 

recognizance. See 8 U.S.C. § 1226(a). A noncitizen who is detained may use a 

petition for writ of habeas corpus under 28 U.S.C. § 2241 to raise legal issues 

challenging prolonged detention. See, e.g., Zadvydas v. Davis, 533 U.S. 678 (2001); 

Clark v. Martinez, 543 U.S. 371 (2005).  

https://www.westlaw.com/Document/NCF7D02706D9311DEA12F94F40E9A529F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/NCF7D02706D9311DEA12F94F40E9A529F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I8fcb682ef33011e5b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I8fcb682ef33011e5b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/N62B8BA80A35911D8B9DE9866EEAFC42E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I64fc206e9c9711d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I64fc206e9c9711d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/N769233908F8B11DAAF58BD3E6EFC5A3E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/ND7F4D1301B8D11E18D2A8EB10524779C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/ND7F4D1301B8D11E18D2A8EB10524779C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I6b3f8bf59c2511d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I6b3f8bf59c2511d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I74b7f6541bd411e8a7a8babcb3077f93/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/N617A4710A35911D8B9DE9866EEAFC42E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I6b3f8bf59c2511d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I9a2d1fa69c9c11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0


   
 

    Last updated July 2024   
 

 

31. Opportunity to Explain Inconsistencies 

Some Fifth Circuit opinions hold that “the IJ is not required to give an 

applicant the opportunity to explain inconsistencies before reaching an adverse 

credibility determination.” Singh v. Garland, 850 F. App’x 920, 920-21 (5th Cir. 

2021) (per curiam) (unpub.); see also Meza Benitez v. Garland, No. 19-60819, 2021 

WL 4998678, at *3 (5th Cir. Oct. 27, 2021) (per curiam) (unpub.) (agreeing with the 

panel in Singh that an IJ is not required to provide an opportunity to explain 

inconsistencies before making an adverse credibility determination); Alvarado-
Rivas v. Holder, 547 F. App’x 630, 631 (5th Cir. 2013) (per curiam) (unpub.) 
(rejecting request to “impose a rule that an immigration judge must give an 
applicant an opportunity to explain any perceived discrepancies before making 
an adverse credibility determination”). 

32. Completeness of the Record 

“[A] complete record shall be kept of all testimony and evidence produced at 

the proceeding.” 8 U.S.C. § 1229a(b)(4)(C). A due process claim based on 

incomplete or missing transcripts or evidence must be supported by a showing of 

substantial prejudice resulting from the lack of record items. See, e.g., Poghosyan v. 

Garland, No. 21-60587, 2023 WL 1814886, at *4 (5th Cir. Feb. 8, 2023) (per 

curiam) (unpub.) (rejecting due-process claim based on allegation that “the transcript 

and recording of the hearing fail to reflect the complete testimony” because the 

noncitizen did not indicate what the missing testimony would have proved or show 

that the outcome would have been different); Maniar v. Garland, 998 F.3d 235, 241-

42 (5th Cir. 2021) (rejecting due-process claim based on allegation that the IJ “failed 

to transcribe certain hearings” because noncitizen did not “explain how the IJ’s 

failure to transcribe the hearings . . . did (or even could) affect the analysis of the 

purely legal issues”).  

33. Duty to Develop the Record 

The IJ is authorized to “interrogate, examine, and cross-examine the alien.”  8 

U.S.C. § 1229a(b)(1). Because due process requires a fair hearing and opportunity 

to be heard, the Fifth Circuit has held that, particularly in pro se matters, “the IJ 

should facilitate the development of testimony.” Arteaga-Ramirez v. Barr, 954 F.3d 
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812, 813 (5th Cir. 2020) (per curiam) (internal quotation marks omitted). “However, 

the IJ does not have a duty to act as an advocate for the alien.” Id.; see also Murillos-

Dubon v. Barr, 778 F. App’x 318, 319 (5th Cir. 2019) (per curiam) (unpub.) (under 

due process “[t]he IJ had no duty to develop the facts necessary to prove a 

respondent’s claims”).   

Additionally, a noncitizen’s failure to take advantage of opportunities to fix 

deficiencies in an application may result in the Fifth Circuit denying a due-process 

challenge to the completeness of the record. Sheikh Osman v. Garland, No. 21-

60508, 2022 WL 3684625, at *1 (5th Cir. Aug. 25, 2022) (per curiam) (unpub.). 
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