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III. PROCEDURAL RULES 

A. Commencement of Proceedings 

8 C.F.R. § 1003.14(a) states that “[j]urisdiction vests, and proceedings before 

an Immigration Judge commence, when a charging document is filed with the 

Immigration Court.” A charging document is “‘the written instrument which 

initiates a proceeding before an Immigration Judge,’ including ‘a Notice to Appear, 

a Notice of Referral to Immigration Judge, and a Notice of Intention to Rescind 

and Request for Hearing by an Alien.’” United States v. Pedroza-Rocha, 933 F.3d 

490, 493 n.1 (5th Cir. 2019) (quoting 8 C.F.R. § 1003.13). The relevant date is 

determined by the filing of the charging document, not its service on the applicant. 

See DeLeon-Holguin v. Ashcroft, 253 F.3d 811, 814 (5th Cir. 2001) (holding that 

proceedings did not commence until the INS filed the NTA in 1999 even though 

the INS served petitioner with an Order to Show Cause before April 1, 1997). 

This Court has held that 8 C.F.R. § 1003.14(a) is a non-jurisdictional claim-

processing rule, and that the filing of a notice to appear lacking time and date 

information that is subsequently supplemented with a notice of hearing fully 

complies with the regulation’s requirements. Pierre-Paul v. Barr, 930 F.3d 684, 

690-92 (5th Cir. 2019), abrogated in part on other grounds by Niz-Chavez v. 

Garland, 593 U.S. 155, 141 S. Ct. 1474, 1479-80 (2021); see also Maniar v. 

Garland, 998 F.3d 235, 242 & n.2 (5th Cir. 2021) (confirming that Pierre-Paul's 

jurisdictional holding remains good law); Alexandre-Matias v. Garland, 70 F.4th  

864, 868 (5th Cir. 2023) (same).  In so holding, the Court explained that 

“[c]haracterizing a rule as a limit on subject-matter jurisdiction renders it unique 

in our adversarial system.”  Pierre-Paul, 930 F.3d at 692-93 (quoting Fort Bend 

Cnty. v. Davis, 587 U.S. 541, 139 S. Ct. 1843, 1849 (2019)). The Court observed 

that 8 C.F.R. § 1003.14(a) “does not ‘mandate that the [NTA] specify the time 

and date of the initial hearing.”  Id. at 690.  The Court further reasoned that 8 

C.F.R. § 1003.14(a) was promulgated by the Attorney General, who lacks a 

congressional grant of authority to adopt jurisdictional rules regarding removal 

proceedings, and Congress has not otherwise “clearly stated that the immigration 

court’s jurisdiction depends on the contents of notices to appear.”  Id. at 692.  

Additionally, the Court declined to extend Pereira v. Sessions, 585 U.S. 198, 138 

S. Ct. 2105 (2018)—which held that a notice to appear that omits the time or place 

of the initial hearing fails to trigger the statutory stop-time rule for cancellation of 
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removal—beyond the stop-time rule context.  Pierre-Paul, 930 F.3d at 689-90; 

see also Garcia v. Garland, 28 F.4th 644, 647 (5th Cir. 2022) (“In [Pierre-Paul], 

we held in part that an NTA constituted a valid charging document even without 

the time, date, or place of the initial hearing and that even if such an NTA were 

not sufficient, it could be cured by subsequent notices.”); Arevalo-Martinez v. 

Garland, No. 19-60919, 2021 WL 3412512, at *2 (5th Cir. Aug. 4, 2021) (per 

curiam) (distinguishing Pereira and holding NTA was sufficient to confer 

jurisdiction on the immigration court even though NTA failed to include time and 

date of respondent’s hearing). 

With respect to in absentia removal orders, the Supreme Court recently 

rejected the argument that the government’s failure to provide a single-document 

NTA constitutes grounds to seek recission of an in absentia removal order even 

where a non-citizen received subsequent notice of the hearing she failed to attend. 

Campos-Chaves v. Garland, 144 S. Ct. 1637 (2024).  Rather, as the Court 

explained, (1) in order to have his in absentia removal order rescinded, a non-

citizen must prove he was not provided with notice of the missed hearing, and (2) 

such notice may be provided either in the NTA or a subsequent notice informing 

him when and where to appear. Id. at 1646-49; see also Luna v. Garland, Case 

No. 21-60195, 2024 WL 5135232, at *2-3 (5th Cir. Dec. 17, 2024) (holding that 

defective NTA did not render petitioner’s in absentia removal order invalid where 

the government subsequently mailed petitioner a notice of hearing containing the 

date and time of the hearing that petitioner missed, and petitioner could not prove 

non-receipt of the notice of hearing).  

Unlike rules of subject matter jurisdiction, claim-processing rules “must be 

raised properly and can be forfeited if the alien waits too long to raise [them].” 

Pierre-Paul, 930 F.3d at 693 (citing Ortiz-Santiago v. Barr, 924 F.3d 956, 963 

(7th Cir. 2019)).  This Court, therefore, has rejected as unexhausted claims based 

on defective NTAs that were raised for the first time in a petition for review.  Id. 

(holding petitioner forfeited challenge to the validity of his notice to appear by 

waiting to raise it for the first time in his petition for review); Mejia v. Barr, 952 

F.3d 255, 261 (5th Cir. 2020) (explaining that petitioner had forfeited the argument 

that his NTA was defective by waiting to raise it in his second motion to reopen). 

This Court has addressed other contexts involving defective charging 

documents.  See, e.g., Fuentes-Barrera v. Barr, 801 Fed. App’x 258, 263 (5th Cir. 

2020) (unpub.) (holding that NTA lacking date and time stopped accrual of time 
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for purposes of qualifying for voluntary departure because later-served hearing 

notice cured any defects in the initial NTA; declining to reach the broader question 

of whether a defective NTA stops accrual for purposes of voluntary departure if 

the defect is not cured); Martinez-Lopez v. Barr, 943 F.3d 766, 770 n.1 (5th Cir. 

2019) (holding that Pierre-Paul forecloses argument that defective NTA does not 

trigger the stop-time rule for purposes of voluntary departure where any defects 

are cured by a later-served notice of hearing). 

B. Timeliness 

1. Petitions for Review 

“The petition for review must be filed not later than 30 days after the date of 

the final order of removal.” 8 U.S.C. § 1252(b)(1).  

In Argueta-Hernandez, this Court held that “the 30-day filing deadline [set 

forth in 8 U.S.C. § 1252(b)(1)] is not jurisdictional.” 87 F.4th 698, 705 (5th Cir. 

2023).  The Court reasoned that, like the exhaustion requirement at 8 U.S.C. § 

1252(d)(1)—which the Supreme Court in Santos-Zacaria deemed mandatory but 

not jurisdictional, the thirty-day deadline at 8 U.S.C. § 1252(b)(1), is not a 

jurisdictional bar to judicial review.  Argueta-Hernandez, 87 F.4th at 705.  

Prior to Argueta-Hernandez, this Court had long held that the thirty-day 

filing deadline at 8 U.S.C. § 1252(b)(1) is “mandatory and jurisdictional” and not 

subject to equitable tolling.  See, e.g., Lavery v. Barr, 943 F.3d 272, 275 (5th Cir. 

2019) (explaining that time limit for filing petition for review is “mandatory and 

jurisdictional” (quoting Stone v. I.N.S., 514 U.S. 386, 405 (1995)); Sukotjo v. 

Garland, 855 F. App’x 237, 238 (5th Cir. 2021) (per curiam) (same).  However, 

the Court has departed from this prior interpretation because Santos-Zacaria 

clarified that Stone, which predated a line of cases that brought greater discipline 

to use of the term “jurisdictional,” no longer controls the question of whether 

judicial review provisions are jurisdictional, as opposed to mandatory, rules.  

The Court did not address in Argueta-Hernandez whether 8 U.S.C. § 

1252(b)(1) is subject to equitable tolling.  

On November 4, 2024, the U.S. Supreme Court granted the petition for 

certiorari in Riley v. Garland to review federal circuit court splits on two questions, 

including whether 8 U.S.C. 1252(b)(1)’s 30-day deadline is jurisdictional.  Riley v. 

Garland, No. 23-1270, 2024 WL 4654964, at *1 (U.S. Nov. 4, 2024). 
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This Court has held that 8 U.S.C. § 1252(b)(1) establishes the time limit for 

challenging not only final orders of removal, but also final reinstatement orders.  

Garcia v. Holder, 756 F.3d 885, 890 (5th Cir. 2014) (explaining that an order 

reinstating a prior removal order is itself a final order of removal), but see Ruiz-

Perez v. Garland, 49 F.4th 972, 976 (5th Cir. 2022) (noting that Garcia’s holding 

“may require reassessment in the wake of Nasrallah and Johnson” but declining to 

reach the issue).  Moreover, in the Fifth Circuit, reinstatement orders are deemed 

final under § 1252(b)(1) “only upon completion of reasonable-fear and 

withholding-of-removal proceedings[.]’” Ponce-Osorio v. Johnson, 824 F.3d 502, 

505-07 (5th Cir. 2016); see also Argueta-Hernandez, 87 F.4th at 706 (holding that 

Court remains bound by Ponce-Osorio and explaining that “[i]t cannot be the case 

that a petitioner may only seek review before reinstatement of a removal order, and 

without a full administrative record”).   

As noted above, the U.S. Supreme Court has granted the petition for 

certiorari in Riley.  The second question presented in Riley concerns when a 

reinstatement order is deemed final for purposes of seeking review—i.e., whether 

a person can obtain review of the BIA’s decision in a withholding-only proceeding 

by filing a petition for review within 30 days of that BIA decision.  Riley v. Garland, 

No. 23-1270, 2024 WL 4654964, at *1 (U.S. Nov. 4, 2024); see also n. 1 

(identifying circuit split). 

The filing of a motion to reopen or reconsider does not toll the statutory time 

in which to appeal the underlying final order. See Stone, 514 U.S. at 405-06; see also 

Ampuero-Zeballos v. Gonzales, 170 F. App’x. 319, 323 (5th Cir. 2006) (per curiam) 

(explaining that “pending motions for reconsideration do not toll the finality of a 

final order of removal”). 

“[T]he time for filing a review petition begins to run when the BIA complies 

with the terms of federal regulations by mailing its decision to petitioner[s’] address 

of record.”  Karimian-Kaklaki v. I.N.S., 997 F.2d 108, 110 (5th Cir. 1993) (quoting 

Ouedraogo v. I.N.S., 864 F.2d 378, 378 (5th Cir. 1989)).  The three-day grace 

period of Fed. R. App. P. 26(c) does not apply.  See Ramos-Lopez v. Lynch, 823 

F.3d 1024, 1027 (5th Cir. 2016) (three-day grace period of Fed. R. App. P. 26(c) 

does not apply because time for filing petition for review begins to run from the 

date of issuance of the final order of removal, not the date of service); see 

also  Mounivong v. I.N.S., 49 F.3d 728, at *1 (5th Cir. 1995) (Table) (unpub.) 
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(holding, under a prior immigration statute, that Fed. R. App. P. 26(c) did not 

enlarge the period for filing a petition for review of BIA’s decision because Rule 

26(c) refers to “service,” while the time for filing under the relevant statute 

commenced upon the final deportation order’s “date of the issuance”).  

In the absence of an appeal to the BIA, the IJ’s removal order will become 

final thirty days after the IJ’s decision.” Flores-Martinez v. Holder, 582 Fed. App’x 

489, 490 (5th Cir. 2014) (per curiam) (“An order of removal becomes ‘final’ when 

the BIA affirms the IJ’s finding of removability or when the time for appealing the 

IJ’s decision has expired.”) (citing 8 U.S.C. § 1101(a)(47)(B)). 

A petition for review is “filed” when it is received by the court.  Karimian-

Kaklaki v. I.N.S., 997 F.2d at 112.  The “mailbox rule” does not apply to filings in 

administrative agency proceedings.  Id.; see also Okogwu v. Gonzales, 203 F. 

App’x. 646, 647 (5th Cir. 2006) (per curiam).  For petitioners who are both pro se 

and detained, the prison mailbox rule applies.  See Fed. R. App. P. 25(a)(2)(A)(iii) 

(petition filed when deposited into institution’s internal mail system); Houston v. 

Lack, 487 U.S. 266, 270 (1988) (holding pro se petitioner filed notice of appeal 

within the requisite 30-day period when, three days before the deadline, he 

delivered the notice to prison authorities for forwarding to the district court); see 

also Fosu v. Garland, 36 F.4th 634, 637 (5th Cir. 2022) (prison mailbox rule 

applies to immigrant detainees); Adon v. Holder, 582 F. App’x 479 (5th Cir. 2014) 

(per curiam) (concluding prison mailbox rule applied to pro se detainee’s 

postmarked petition); Navarro-Miranda, 330 F.3d 672, 676 (5th Cir. 2003) 

(declining to apply prison mailbox rule to detained petitioner represented by 

counsel). 

2. Habeas Appeals 

An appeal from the district court’s denial of a 28 U.S.C. § 2241 habeas corpus 

petition must be filed within 60 days.  Fed. R. App. P. 4(a)(1)(B). 

A pending appeal of the district court’s denial of habeas relief converted by 

this Court into a petition for review will be deemed timely. See, e.g., Iturbe-

Covarrubias v. Gonzales, 183 F. App’x 425, 427 (5th Cir. 2006) (per curiam) 

(holding that habeas petition pending before the district court as of the effective date 

of the REAL ID Act was properly converted into a petition for review).  

C. Venue 
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“The petition for review shall be filed with the court of appeals for the judicial 

circuit in which the immigration judge completed the proceedings.” 8 U.S.C. § 

1252(b)(2); see also IIRIRA § 309(c)(4)(D); Jama v. Gonzales, 431 F.3d 230, 232 

(5th Cir. 2005). Before IIRIRA, an applicant could file a petition for review in the 

judicial circuit where the applicant resided, or in “the judicial circuit in which the 

administrative proceedings before a special inquiry officer were conducted in whole 

or in part.” See 8 U.S.C. § 1105a(a)(2) (repealed 1996). 

D. Stay Issues 

1. No Automatic Stay of Removal Pending Review 

“Service of the petition [for review] does not stay the removal of an alien 

pending the court’s decision on the petition, unless the court orders otherwise.” 8 

U.S.C. § 1252(b)(3)(B); see also IIRIRA § 309(c)(4)(F); contrast with 8 U.S.C. § 

1105a(a)(3) (repealed 1996) (providing for automatic stay of deportation in most 

cases upon service of the petition for review); see also Nken v. Holder, 556 U.S. 

418, 129 S. Ct. 1749, 1751 (2009) (explaining that IIRIRA made three important 

changes regarding the execution of removal orders pending judicial review: (1) 

allowing courts to adjudicate petitions for review even if the noncitizen is removed 

while the petition is pending; (2) repealing the presumption of an automatic stay; 

and (3) providing that “no court shall enjoin the removal of any alien . . . unless [he] 

shows by clear and convincing evidence that the entry or execution of such order is 

prohibited as a matter of law” (quoting 8 U.S.C. § 1252(f)(2))). 

Fifth Circuit rules and policies (unlike those of some other circuit courts) do 

not provide for a temporary, automatic stay upon the filing of a motion for stay.  

Contrast with Ninth Circuit General Order 6.4(c) (“Upon the filing of an initial 

motion or request for stay of removal or deportation, the order of removal or 

deportation is temporarily stayed until further order of the court.”). 

A stay is not a matter of right, but rather an exercise of judicial discretion.  

See Nken, 556 U.S. at 433.  Stays of removal pending appellate review are governed 

by the “traditional test” for stays; “subsection 242(f)(2)’s ‘clear and convincing 

evidence’ standard does not apply.”  Tesfamichael v. Gonzales, 411 F.3d 169, 176 

(5th Cir. 2005).   Factors governing whether a stay should issue include: “(1) 

whether the stay applicant has made a strong showing that he is likely to succeed 

on the merits; (2) whether the applicant will be irreparably injured absent a stay; 
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(3) whether issuance of the stay will substantially injure the other parties interested 

in the proceeding; and (4) where the public interest lies.”  Nken, 556 U.S. at 426 

(noting that there is substantial overlap between the traditional factors governing 

stays and those governing preliminary injunctions); see also Ignacio v. I.N.S., 955 

F.2d 295, 299 (5th Cir. 1992) (setting forth traditional factors for a discretionary 

stay).  Under Nken, “the burden of removal alone does not by itself constitute 

irreparable injury for purposes of granting a stay of removal.”  Rodriguez-Barajas 

v. Holder, 624 F.3d 678, 681 (5th Cir. 2010) (citing Nken, 129 S.Ct. at 1761). 

2. Voluntary Departure Stays 

The voluntary departure period begins to run when the BIA renders its 

decision and may not be extended beyond the maximum time periods (60 or 120 

days) established by regulation.  8 C.F.R. § 1240.26(f).  This Court previously held 

that it had “jurisdiction to toll the period of voluntary departure so as to preserve the 

status quo during [its] review of [a] petitioner’s case.”  See Vidal v. Gonzales, 491 

F.3d 250, 252 (5th Cir. 2007) (examining text of IIRIRA and decisions of sister 

circuits and concluding court had “jurisdiction to stay a voluntary departure order”).   

However, on January 20, 2009, the Attorney General promulgated 8 C.F.R. § 

1240.26(i), which provides that filing a motion to reopen or reconsider with the BIA 

or a petition for review with the court of appeals automatically terminates a grant of 

voluntary departure.  See 8 C.F.R. § 1240.26(c)(4), (e), (i); Munoz-Granados v. Barr, 

958 F.3d 402, 409 (5th Cir. 2020) (explaining that filing of petition for review would 

have automatically terminated grant of voluntary departure).  The BIA has held that 

the regulation does not apply retroactively, but rather applies only to voluntary 

departure granted on or after January 20, 2009.  See Matter of Velasco, 25 I. & N. 

Dec. 143 (BIA 2009). 

3. Stay of the Court’s Mandate 

This Court may, upon denial of a petition for review, stay its mandate to 

allow the applicant to seek additional relief.  See, e.g., Lopez v. I.N.S., 210 F.3d 

366, 2000 WL 290128 (5th Cir. 2000) (Table) (unpub.) (staying mandate for a 

period of 90 days to allow petitioner to file a motion to reopen with the BIA to 

consider her eligibility for derivative benefits under the Nicaraguan Adjustment 

and Central American Relief Act (NACARA)). 

E. Exhaustion 
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This Court may review a final order of removal only if “the alien has 

exhausted all administrative remedies available to the alien as of right.” 8 U.S.C. § 

1252(d)(1); see also Santos-Zacaria v. Garland, 598 US 411, 417-19 (2023) 

(holding section § 1252(d)(1) is a non-jurisdictional claim-processing rule).  

In general, “judicial review of a final order of removable is available only 

where the applicant has exhausted all administrative remedies of right.”  Roy v. 

Ashcroft, 389 F.3d 132, 137 (5th Cir. 2004); see also 8 U.S.C. § 1252(d).  “An alien 

fails to exhaust his administrative remedies with respect to an issue when the issue 

is not raised in the first instance before the BIA—either on direct appeal or in a 

motion to reopen.”  Roy, 389 F.3d at 137.  

Prior to the supreme Court’s decision in Santos-Zacaria, the Fifth Circuit had 

long interpreted 8 U.S.C. § 1252(d)(1) as a rule pertaining to subject-matter 

jurisdiction. See, e.g., Omari v. Holder, 562 F.3d 314, 319 (5th Cir. 2009), 

abrogated by Santos-Zacaria, 598 U.S. 411 (2023) (“Since exhaustion in this 

context is a statutory (rather than prudential) mandate, failure to exhaust an issue 

deprives this court of jurisdiction over that issue” (citing Wang v. Ashcroft, 260 F.3d 

448, 452-53 (5th Cir. 2001)); Kane v. Holder, 581 F.3d 231, 237 (5th Cir. 2009) 

(“Failure to exhaust an issue through administrative proceedings creates a 

jurisdictional bar, preventing our review.”).  However, after Santos-Zacaria was 

decided, the Fifth Circuit has followed other circuits in applying § 1252(d)(1) as a 

claim-processing rule.  See, e.g., Alejos-Perez v. Garland, 93 F.4th 800, 804 (5th 

Cir. 2024) (“While we had long viewed 8 U.S.C. § 1252(d)(1)—which requires the 

exhaustion of administrative remedies—as depriving the court of jurisdiction to 

consider arguments not made before the BIA, the Supreme Court recently held that 

§ 1252(d)(1) is not a jurisdictional bar, but rather a claim-processing requirement.”); 

Mboba v. Garland, No. 21-60416, 2023 WL 4836671, at *5 (5th Cir. July 27, 2023) 

(per curiam) (“In sum, Mboba neither properly raised these issues before the BIA 

nor presents arguments that need not be raised before the BIA to be considered by 

this court. Accordingly, we apply the claim-processing rule found in § 1252(d)(1) 

and decline to consider Mboba’s newly-raised arguments concerning the IJ’s 

conduct and the use of the CFI notes.”).   

The purpose of exhaustion is to “allow for efficient adjudication of 

immigration claims” by providing “the BIA, the agency with expertise in 

immigration matters, with the opportunity to address immigration issues in the first 
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instance, and “with adequate notice of those issues it should address.” Omari, 562 

F.3d at 322, abrogated on other grounds by Santos-Zacaria, 598 U.S. at 411 (2023).  

Exhaustion requires a petitioner to have made “some concrete statement before the 

BIA” to which he can “reasonably tie” his claims before the court of appeals.  Id. 

(framing exhaustion requirement in broad terms of identifying issues); see also 

Francois v. Garland, No. 20-61134, 2024 WL 4558510, at *3 (5th Cir. Oct. 24, 

2024) (concluding that “concrete statement” in petitioner’s BIA brief was 

sufficiently “tied to his argument … on appeal”).  Stated otherwise, “a petitioner 

must raise, present, or mention an issue to the BIA to satisfy exhaustion.”  Omari, 

562 F.3d at 321 (internal quotations omitted). “This requires some affirmative 

action by a party, but it is by no means a requirement that the arguments be identical” 

and does not bar “subsequent variations in analysis or changes in the scope of an 

argument.”  Vazquez v. Sessions, 885 F.3d 862, 868 (5th Cir. 2018); see also Dale 

v. Holder, 610 F.3d 294, 301 (5th Cir. 2010) (“[A]lthough the argument [petitioner] 

presented to the BIA is not identical to that which he raises in his petition for review, 

the arguments are sufficiently related to establish that [petitioner] ‘presented [his] 

ground for relief to the administrative agency in the first instance.’”); Carranza-De 

Salinas v. Gonzales, 477 F.3d 200, 206-07 (5th Cir. 2007) (holding that petitioner 

sufficiently exhausted an issue by presenting it in a “less developed form” to the 

BIA); Burke v. Mukasey, 509 F.3d 695, 696 (5th Cir. 2007) (per curiam) (holding 

that pro se petitioner’s general argument to the BIA—that his conviction for 

possession of stolen property was not an aggravated felony—embraced the more 

specific question of whether his conviction was a “theft offense”); Hongyok v. 

Gonzales, 492 F.3d 547, 550 (5th Cir. 2007) (holding that “semantic differences” 

in framing of issue before the Fifth Circuit and the BIA did not raise any significant 

question of whether the issue was exhausted”); Ondo v. Barr, 826 F. App’x 348, 

351 (5th Cir. 2020) (per curiam) (holding petitioner exhausted his contention that 

the Board “erred by considering and rejecting his claim of past persecution and a 

well-founded fear of future persecution as a package” because it was “part and 

parcel of his claim based on purported membership in a particular social group”).  

However, an overly general challenge that fails to put the BIA on notice of the issue 

raised is insufficient to satisfy exhaustion.  See, e.g., Kane, 581 F.3d at 237 (holding 

that petitioner’s argument to the BIA that the IJ failed to consider the merits of his 

asylum claim was insufficient to exhaust his argument that the IJ’s failure to inform 

him of his “apparent eligibility for asylum” should excuse his tardiness in applying); 
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Barrios v. Holder, 384 F. App’x 417, 418 (5th Cir. 2010) (per curiam) (holding that 

petitioner who claimed entitlement to withholding of removal because of past 

persecution and the likelihood of future persecution on account of political opinion, 

membership in a particular social group, and religion failed to exhaust his 

administrative remedies as to two of the three bases for withholding by failing to 

present them to the BIA); Carreon-Torres v. Gonzales, 197 F. App’x 326, 328 (5th 

Cir. 2006) (per curiam) (holding that petitioner failed to exhaust theory that 

conviction for unauthorized use of a motor vehicle was not a crime of violence and, 

therefore, an aggravated felony where he argued to the BIA that he was eligible for 

cancellation of removal because his offense was a theft offense and a crime 

involving moral turpitude). 

The Court reads “pro se pleadings and briefs with tolerance and 

understanding.”  Burke, 509 F.3d at 696 (internal quotations and citation omitted); 

see also Ezike v. Holder, 383 F. App’x 470, 472 (5th Cir. 2010) (per curiam) (“This 

court liberally construes filings by pro se litigants (citing  Sossamon v. Lone Star 

State of Texas, 560 F.3d 316, 322 n. 3 (5th Cir. 2009))).  Even if a pro se petitioner’s 

arguments “are generally difficult to comprehend,” they may be sufficient to have 

put the BIA on notice of a claim. Id. (holding that pro se petitioner’s arguments 

before the BIA, which included “a general claim that his conviction for possession 

of stolen property does not qualify as an ‘aggravated felony’” were sufficient to 

“embrace the slightly more specific question of whether his conviction can be 

considered a ‘theft offense’”); Matadi v. Barr, 821 F. App’x 277, 282-83 n.3 (5th 

Cir. 2020) (per curiam) (concluding that pro se petitioner’s argument that the IJ “did 

not consider all of the evidence that [he] filed” should be “liberally construed” to 

encompass the more specific argument that the IJ and BIA erred by failing to 

meaningfully consider evidence presented in a specific exhibit).   

Pro se notices of appeal are also “construed liberally to avoid technical 

barriers to review.”  Ezike, 383 F. App’x at 472.  Furthermore, a petitioner may rely 

entirely on the notice of appeal to make an argument to the BIA. Under the 

regulations, “[b]riefs may be filed by both parties.” 8 C.F.R. § 1003.38(f). “Thus, 

the regulations allow even the appealing party to forgo filing a brief before the BIA, 

so long as the party identifies the reasons for the appeal when filing the notice of 

appeal.” Bustamante-Leiva v. Garland, 99 F.4th 245, 253 (5th Cir. 2024) (citing 8 

C.F.R. § 1003.3(b)).  However, once a petitioner elects in his notice of appeal to file 
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a brief or does file a brief, “that brief becomes the operative document through 

which any issues that a petitioner wishes to have considered must be raised.” 

Claudio v. Holder, 601 F.3d 316, 319 (5th Cir. 2010) (holding that when petitioner 

files a brief with the BIA, he will be deemed to have exhausted only those issues 

raised and argued in that brief).  “The rationale underlying this principle is that 

where a brief is filed with the BIA, the arguments presented within it supersede the 

statements made in the preliminary notice of appeal.”  Id. (quoting Hassan v. 

Gonzales, 403 F.3d 429, 433 n.5 (6th Cir. 2005)).  “Thus, ‘arguments presented in 

the notice of appeal and not adopted in the subsequently filed brief are waived, 

unless the BIA addresses them in its decision.’” Id. (quoting Hassan, 403 F.3d at 

433 n.5).  Additionally, “when a petitioner indicates on his notice of appeal that he 

will file a brief and then fails to do so, the BIA may summarily dismiss the appeal.”  

Id. at 318 (citing 8 C.F.R. § 1003.1(d)(2)(i)(E); Rioja v. Ashcroft, 317 F.3d 514, 515 

(5th Cir. 2003) (per curiam)). 

Where the BIA has addressed an issue, the issue has been exhausted.  Ibrahim 

v. Garland, 19 F.4th 819, 825 (5th Cir. 2021) (“‘[I]f the BIA deems an issue 

sufficiently presented to consider it on the merits, such action by the BIA exhausts 

the issue as far as the agency is concerned….’” (quoting Mirza v. Garland, 996 F.3d 

747, 753 (5th Cir. 2021))).  That is true even if the government rather than the 

noncitizen brings the issue to the BIA’s attention.  Id. (holding issue was exhausted 

where government contended certain sources of information established petitioner’s 

conviction by clear and convincing evidence, and the BIA agreed).  And, where the 

BIA summarily affirms an IJ decision, this Court has presumed that the BIA rejected 

claims raised in the notice of appeal on the merits such that they were deemed 

exhausted.  See also Cornejo-Bonilla v. Barr, 792 Fed. App’x 291, 294 (5th Cir. 

2019) (per curiam) (“That the BIA summarily affirmed pursuant to 8 U.S.C. Sec. 

1003.1(e)(4), rather than choosing to dismiss for lack of specificity or failing to file 

a brief … seems to indicate the Board's rejection of their claims on the merits. 

Consequently, we may conclude that Petitioners exhausted their claims to the 

BIA.”) (internal citation omitted). 

A petitioner “need not file a motion for reconsideration to exhaust arguments 

that arise as the result of a BIA opinion.”  Carreon v. Garland, 71 F.4th 247, 252 

(5th Cir. 2023); see also Santos-Zacaria v. Garland, 598 U.S. 411, 429 n.9, 143 S. 

Ct. 1103 (2023) (specifically noting the petitioner was not required to file a motion 
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to reconsider to “object[ ] that the B[IA] conducted impermissible factfinding,” an 

issue that “arose in the B[IA]'s decision”). 

1. Exceptions to Exhaustion 

The Fifth Circuit has recognized exceptions to the exhaustion requirement in 

8 U.S.C. § 1252(d).  However, the Court has indicated a preference for 

characterizing these exceptions as situations “in which § 1252(d)’s exhaustion 

requirement does not even apply because the particular relief is not available as of 

right.”  Omari, 562 F.3d at 323.   

Overall, the law around the exceptions to exhaustion is murky and not well-

developed.  Below is a list of general categories where an exception may apply. 

a. Constitutional Claims 

Constitutional claims are generally not subject to the exhaustion requirement.  

For example, claims asserting violation of the Fifth Amendment right to due process 

claims are “generally not subject to the exhaustion requirement.”  Roy, 389 F.3d at 

137.  Similarly, the exhaustion doctrine does not bar review of a question concerning 

the validity of an INS regulation.  See Anwar v. INS, 116 F.3d 140, 144 n.4 (5th Cir. 

1997) (holding petitioner’s challenge to federal regulations regarding the submission 

of briefs was not subject to exhaustion requirement).  Nor does it bar review of a 

retroactivity challenge because the BIA cannot grant relief on such claims.  Lopez 

De Jesus v. I.N.S., 312 F.3d 155, 162 (5th Cir. 2002) (holding petitioner’s argument 

that the retroactive application of the IIRIRA amendment violated his constitutional 

rights to fair notice and due process was not subject to exhaustion requirement). 

However, the Court looks at the nature of petitioner’s claim to determine 

whether it is a due process claim excluded from exhaustion or whether it is a 

“procedural error” correctable by the BIA such that the exhaustion requirement 

applies.  See Tibakweitira v. Wilkinson, 986 F.3d 905, 913 (5th Cir. 2021) 

(“[P]etitioner may not escape the exhaustion requirement by couching the procedural 

error in terms of a due process violation.”).  For example, in Roy, petitioner’s claim 

that the IJ violated due process by failing to advise him of his rights and failing to 

provide reasonable opportunity to question witness was determined to actually 

constitute a procedural complaint subject to the exhaustion requirement; therefore, 

petitioner’s failure to raise issue in BIA precluded consideration by the Fifth Circuit.  
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389 F.3d at 137.  In another case, a petitioner’s nominal due process claim that 

testimony was inadmissible for lack of probative value was considered a procedural 

claim subject to the exhaustion requirement.  Ibrahim, 19 F.4th at 826; see also 

Tibakweitira 986 F.3d at 913  (claim that due process was violated when IJ limited 

attorney questioning was procedural and subject to exhaustion requirement because 

issue was “correctable by BIA and could have been raised either on direct appeal or 

in [] motion to reopen and reconsider”); Osibamowo v. Holder, 374 Fed. Appx. 544 

(5th Cir. 2010) (ineffective assistance of counsel claim subject to exhaustion 

requirement). “It is irrelevant that [a] procedural error alleged by [petitioner] is 

couched in terms of a due process violation.”  Goonsuwan v. Ashcroft, 252 F.3d 383, 

390 (5th Cir. 2001).   

b. Futility and Remedies “Available...As of Right” 

A court may review a final order of removal only when “the alien has 

exhausted all administrative remedies available to the alien as of right.”  Toledo-

Hernandez v. Mukasey, 521 F.3d 332, 334 (5th Cir. 2008) (citing 8 U.S.C. § 1252(d)).  

“A remedy is available as of right if (1) the petitioner could have argued the 

claim before the BIA, and (2) the BIA has adequate mechanisms to address and 

remedy such a claim.”  Omari, 562 F.3d at 318-19; see also Toledo-Hernandez, 521 

F.3d at 334  (explaining that “a claim is ‘available as of right’ if, at the very least, 

(1) the alien’s claim was within the jurisdiction of the BIA to consider and implicated 

agency expertise, and (2) the agency was capable of granting the remedy sought by 

the alien”).  “The principle underlying this policy is that courts should not address 

an immigration issue until the appropriate administrative authority has had the 

opportunity to apply its specialized knowledge and expertise to the matter.”  Toledo-

Hernandez, 521 F.3d at 334 (citation and quotation marks omitted); see also I.N.S. 

v. Orlando Ventura, 537 U.S. 12, 16, 123 S. Ct. 353 (2002) (holding that, except in 

rare circumstances, an appellate court should not “intrude upon the domain which 

Congress has exclusively entrusted to an administrative agency”).   

The Supreme Court recently held that Section 1252(d)(1) “does not require 

noncitizens to request discretionary forms of review, like reconsideration of an 

unfavorable Board of Immigration Appeals determination,” in order to satisfy the 

exhaustion requirement.  Santos-Zacaria, 598 U.S. at 412; see also Carreon, 71 

F.4th at 252 (“Santos-Zacaria clarified that an alien need not file a motion for 
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reconsideration to exhaust arguments that arise as the result of a BIA opinion.”); 

Alexandre-Matias v. Garland, 70 F.4th 864, 868 n.2 (5th Cir. 2023) (explaining that 

Supreme Court recently overruled Fifth Circuit’s long-held view that Section 

1252(d)(1)’s exhaustion requirement is jurisdictional nature and, as a result, 

petitioner are “no longer required to file a motion to reconsider a claim that arises as 

the result of the BIA opinion before pursuing that claim on appeal” to the Fifth 

Circuit).  Thus, earlier Fifth Circuit cases requiring noncitizens to file a motion to 

reopen or reconsider before seeking federal circuit court review are no longer good 

law.  See, e.g., Omari, 562 F.3d at 320 (“[Petitioner] could have brought his 

allegation of impermissible factfinding before the BIA in his motion for 

reconsideration, and we conclude that his failure to do so constitutes a failure to 

exhaust the issue.”); Goonsuwan, 252 F.3d at 390 (requiring that “[w]hen a 

petitioner seeks to raise a claim not presented to the BIA and the claim is one that 

the BIA has adequate mechanisms to address and remedy, the petitioner must raise 

the issue in a motion to reopen prior to resorting to review by the courts”).  

“Exceptions to the exhaustion requirement are appropriate where the available 

administrative remedies either are unavailable or wholly inappropriate to the relief 

sought, or where the attempt to exhaust such remedies would itself be a patently 

futile course of action.”  Hinojosa v. Horn, 896 F.3d 305, 314 (5th Cir. 2018) (citing 

Fuller v. Rich, 11 F.3d 61, 62 (5th Cir. 1994) (per curiam)).  The Fifth Circuit 

“recognizes an exception [to exhaustion] ‘when administrative remedies are 

inadequate.’”  Goonsuwan, 252 F.3d at 389 (citing Ramirez-Osorio v. INS, 745 F.2d 

937, 939 (5th Cir. 1984)).  In Goonsuwan, the Fifth Circuit cited to First Circuit 

caselaw recognizing an exception to exhaustion “where resort to the agency would 

be futile because the challenge is one that the agency has no power to resolve in the 

applicant’s favor.”  252 F.3d at 389 (citing Sousa v. I.N.S., 226 F.3d 28, 32 (1st Cir. 

2000)).  However, the Fifth Circuit has observed that “there is no valid futility 

argument where the petitioner had the opportunity to raise his claim and simply 

failed to do so.”  Tibakweitira, at 986 F.3d at 913.   

 The application of the futility doctrine in the Fifth Circuit has been narrow 

and limited.  In one recent unpublished case, the Fifth Circuit applied the futility 

exception, and held that a petitioner was not required to challenge the appointment 

of a temporary appellate immigration judge to the temporary judge in order to 

challenge the appointment on appeal to the Fifth Circuit. Mboba, 2023 WL 4836671, 

https://www.westlaw.com/Document/Ibaeb92a00a3111ee9aaa86d36976720d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018268099&pubNum=0000506&originatingDoc=Ibf1d3aa0921f11efa62ef33c227ed50d&refType=RP&fi=co_pp_sp_506_322&originationContext=document&transitionType=DocumentItem&ppcid=08e3aeebc6f74bddbd17bc656c799e3f&contextData=(sc.Search)#co_pp_sp_506_322
https://www.westlaw.com/Document/I19d8ef4c79b111d99c4dbb2f0352441d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I2b44bc6053ae11e88808c81b5a222cba/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I9efc40a67f6011d98c82a53fc8ac8757/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I19d8ef4c79b111d99c4dbb2f0352441d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ib5fc0a8a946211d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ib5fc0a8a946211d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I19d8ef4c79b111d99c4dbb2f0352441d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ieeeb44a0657f11eb9dc5f224bba38290/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I9abb66502d8f11eea8af81aaed84cfbf/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0


   
 

    Last updated July 2024   
 

 

at *7 (“It is absurd to suggest that Mboba should be forced to ask a TAIJ whether or 

not her commission is valid in order for this court to consider that question.”) (citing 

Goonsuwan, 252 F.3d at 389).  Research has not otherwise uncovered a body of Fifth 

Circuit caselaw fleshing out the futility exception. 

c. Habeas Review 

“A person seeking habeas relief must first exhaust available 

administrative remedies.  Exhaustion has long been a prerequisite for habeas 

relief, even where petitioners claim to be United States Citizens.”  Hinojosa v. 

Horn, 896 F.3d 305, 314 (5th Cir. 2018).  “The petitioner bears the burden to 

demonstrate an exception is warranted.”  Id. 

District courts applying Hinojosa and Goonsuwan have held that the 

exhaustion requirement still applies to habeas claims even though an 

immigration court does not have independent authority to rule on constitutional 

issues because the immigration court can still provide forms of relief such as 

dismissal and/or release from detention.  See, e.g., Diaz-Esparza v. Nielsen, No. 

7:18-CV-0368, 2019 WL 4739424, at *2 (S.D. Tex. Mar. 4, 2019), report and 

recommendation adopted, No. CV M-18-368, 2019 WL 4736993 (S.D. Tex. 

Sept. 27, 2019).  

 

 

d. Waiver and Forfeiture 

In Santos-Zacaria, the Supreme Court stated that “[b]ecause § 1252(d)(1)’s 

exhaustion requirement is not jurisdictional, it is subject to waiver and forfeiture.” 

143 S. Ct. 1103, 1116 (2023) (citing Nutraceutical Corp. v. Lambert, 139 S. Ct. 

710, 714-15 (2019) and holding that § 1252(d)(1) is a non-jurisdictional claim-

processing rule). 

F. Departure from the United States 

 
1. Review of Removal Orders 

For cases governed by the permanent rules, departure or removal from the 

United States does not automatically terminate jurisdiction. See 8 U.S.C. § 1252(a); 
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Alwan v. Ashcroft, 388 F.3d 507, 511 (5th Cir. 2004).  However, there needs to be 

some remaining “collateral consequence” that may be redressed by success on the 

petition.  The Fifth Circuit has held that a period of inadmissibility following 

removal is a collateral legal consequence of the removal decision.  Id. (permanent 

inadmissibility of noncitizen removed for conviction of an aggravated felony is an 

“important collateral consequence” “sufficient to avoid mootness”); see also Hailu 

v. Mukasey, 300 Fed. App’x 308, 309 (5th Cir. 2008) (per curiam) (same); 

Zalawadia v. Ashcroft, 371 F.3d 292, 297-98 (5th Cir. 2004) (“[T]he bar on 

readmission of a removed alien is a legally cognizable collateral consequence that 

preserves a live controversy even after deportation of the petitioner.”);  Umanzor v. 

Lambert, 782 F.2d 1299, 1301 (5th Cir. 1986) (“[T]he ‘mere possibility of adverse 

collateral consequences is sufficient to preclude a finding of mootness.’” (quoting 

Sibron v. New York, 392 U.S. 40, 55, 88 S.Ct. 1889 (1968)); cf. Escobedo v. 

Estelle, 655 F.2d 613, 615 (5th Cir. 1981) (holding that prisoner’s release from 

custody does not moot his habeas petition where he could suffer adverse collateral 

consequences, that is, disabilities or burdens which may flow from his conviction 

that give him a substantial stake in the judgment of conviction, one which survives 

the satisfaction of the imposed sentence).   

 

In the context of withholding-only proceedings, the Fifth circuit—reasoning 

that inadmissibility is a collateral legal consequence of the removal order, not the 

BIA’s withholding-only decision—has found that removal renders a petition moot.  

See, e.g., Mendoza-Flores v. Rosen, 983 F.3d 845, 848 (5th Cir. 2020) (“Collateral 

consequences must stem from the underlying cause of action to salvage 

justiciability.”); Brenes-Lezama v. Garland, No. 20-60126, 2021 WL 5409242, at 

*2 (5th Cir. Nov. 18, 2021) (per curiam) (finding petition moot under Mendoza-

Flores); Theodore v. Garland, No. 22-60410, 2023 WL 4462125, at *1 (5th Cir. 

July 11, 2023) (per curiam) (same); Ramirez-Ortez v. Barr, 782 Fed. Appx. 318, 

321 (5th Cir. 2019) (per curiam) (rejecting petitioner’s “collateral consequences” 

arguments because petitioner sought review of BIA’s decision to deny withholding 

of removal and CAT protection, not her removal order); cf. Molina-Dominguez v. 

Garland, No. 21-60644, 2023 WL 1873161, at *1 (5th Cir. Feb. 9, 2023) (per 

curiam) (finding petition for review of IJ decision upholding an asylum officer’s 

negative credible fear finding was moot because petitioner had been removed from 

the U.S. and petition did seek review of underlying removal order or reinstatement 
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thereof); Alvarez Colina v. Gillis, No. 21-60064, 2022 WL 1001437, at *1 (5th Cir. 

Apr. 4, 2022) (per curiam) (holding that petition was moot because petitioner, who 

challenged the lawfulness of the length of his post-removal-order detention but not 

the basis for his removal or the removal order itself, was no longer detained and had 

been removed). 

 

For cases that were governed by the transitional rules, former 8 U.S.C. § 

1105a(c), the Court generally lacks jurisdiction to review a deportation order once 

the applicant departs from the United States. See 8 U.S.C. § 1105a(c) (“An order of 

deportation or of exclusion shall not be reviewed by any court if the alien ... has 

departed from the United States after the issuance of the order.”); see also Stone v. 

INS, 514 U.S. 386, 399 (1995) (“Once an alien has been deported, the courts lack 

jurisdiction to review the deportation order’s validity.”); Lara v. Trominski, 216 F.3d 

487, 492 (5th Cir. 2000) (explaining that the transitional rules, which incorporate, 8 

U.S.C. § 1105a(c), prevent review of exclusion orders where petitioner has departed 

the country).  Unlike some other circuits, the Fifth Circuit, interpreting Section 

1105a(c) as “unequivocal,” generally does not recognize an exception where the 

prior departure was not legally executed.  Lara, 216 F.3d at 492; see also Umanzor, 

782 F.2d at 1304 (holding Section 1105a(c) applied without regard to lawfulness of 

deportation); Quezada v. INS, 898 F.3d 474, 477 (5th Cir. 1990) (Congress “meant 

what it said when it provided that no court may review a deportation order once 

deportation has occurred.”).  However, a few Fifth Circuit cases suggest that 

deportation orders may be subject to collateral attack notwithstanding petitioner’s 

departure where there was a “gross miscarriage of justice.”  See, e.g., Ponce-

Gonzalez v. INS, 775 F.2d 1342, 1345 (5th Cir.1985); Lara, 216 F.3d at 493 (“[The 

Court] assume[s] that federal jurisdiction would exist over [petitioner’s] § 

2241 petition if [petitioner] could demonstrate that his prior deportation involved a 

gross miscarriage of justice.”). 

 

Note that the Fifth Circuit has not addressed the interplay between former 8 

U.S.C. § 1105a(c), which eliminated jurisdiction in transitional rules cases once a 

petitioner departs the United States, and § 106(d) of the REAL ID Act, which directs 

that all petitions for review filed under the transitional rules shall be treated as if 

filed under the permanent rules of 8 U.S.C. § 1252.  

2. Review of Motions to Reopen 
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The statutory right to file a motion to reopen and a motion to reconsider is 

not limited by whether the individual has departed the United States. In Garcia-

Carias v. Holder, the Court invalidated the departure bar as applied to statutory 

motions to reopen.  697 F.3d 257, 263 (5th Cir. 2012) (“[W]e conclude that Section 

1229a(c)(7) unambiguously gives aliens a right to file a motion to reopen regardless 

of whether they have left the United States.”).  Furthermore, in Lugo-Resendez v. 

Lynch, the Court concluded that where a noncitizen “qualifies for equitable tolling 

of the time and/or numerical limitations on a motion to reopen, the motion is treated 

as [a statutory motion to reopen under 8 U.S.C. § 1229a(c)(7)].” 831 F.3d 337, 343 

(5th Cir. 2016).  The Court went on to find that the BIA abused its discretion by 

ignoring petitioner’s equitable tolling argument and remanded the case to 

determine whether petitioner was entitled to equitable tolling.  Id. at 344-45; see 

also Barajas-Flores v. Sessions, 702 Fed. App’x 193, 195 (5th Cir. 2017) (per 

curiam) (holding that BIA, as in Lugo-Resendez, “skipped a step in the timeliness 

analysis by failing to analyze whether the deadline should be equitably tolled,” and, 

accordingly, granting petition for review and remanding to the “BIA for 

consideration of whether equitable tolling [was] appropriate”). 

 

The Fifth Circuit has upheld the application of the departure bar, see 8 C.F.R. 

§ 1003.23(b)(1), to regulatory motions to reopen, Navarro-Miranda v. 

Ashcroft, 330 F.3d 672 (5th Cir. 2003).  In Toora v. Holder, the Court specifically 

held that the bar applies to noncitizens in removal proceedings who depart the 

United States either (1) after a removal order is entered, or (2) after removal 

proceedings are initiated but before an order of removal is entered; however, the 

bar does not apply to noncitizens who depart before removal proceedings 

commenced.  603 F.3d 282, 286 (5th Cir. 2010).   

G. Fugitive Disentitlement Doctrine 

An applicant who fails to report for deportation or who fails to keep the courts 

apprised of his current address may have a petition for review dismissed under the 

fugitive disentitlement doctrine.  “[T]he fugitive disentitlement doctrine limits a 

criminal defendant’s access to the judicial system whose authority he evades.” 

Bagwell v. Dretke, 376 F.3d 408, 410 (5th Cir. 2004).  The Fifth Circuit has 

“extended the fugitive disentitlement doctrine to the immigration context, holding 

that the doctrine prevented further review of a BIA decision where the petitioners 
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became fugitives after evading custody and failing to comply with a removal order.”  

Giri v. Keisler, 507 F.3d 833, 835 (5th Cir. 2007) (per curiam); Momani v. Mukasey, 

257 Fed. App’x 746, 747 (5th Cir. 2007) (per curiam) (“Because [petitioner] has 

failed to depart from the United States as ordered and became a fugitive after filing 

his petition for review with this court, the fugitive disentitlement doctrine bars 

further review of the BIA’s decision.”); Hamideh-Hamideh v. Holder, No. 08-60268, 

2009 WL 260576, at *1 (5th Cir. Feb. 4, 2009) (per curiam) (“Under the fugitive 

disentitlement doctrine, a fugitive is not entitled to the review for which he petitioned 

the court.”). 

This equitable doctrine is justified by several rationales, including: (1) the 

difficulty of enforcing a judgment against a fugitive; (2) a waiver or abandonment 

theory, where “by fleeing custody, the defendant is thought to have waived or 

abandoned his right to an appeal”; (3) the “discourage[ment of] the felony of escape 

and encourage[ment of] voluntary surrenders”; (4) the furtherance of “the court’s 

interest in efficient practice” “because a litigant’s escape impedes the ability of a 

court to adjudicate the proceedings before it”; and (5) a response to 

the fugitive’s “affront to the dignity and authority of the court.”  Bagwell, 376 F.3d 

at 411  (quotation marks, brackets, and citations omitted). 

 

There is a circuit split regarding whether a noncitizen is a fugitive where she 

has maintained the same address throughout her removal proceedings, her address 

was known to DHS, and DHS made no attempt to locate or arrest her following her 

failure to report for removal.  The Fifth Circuit applies the fugitive disentitlement 

doctrine to individuals who “evade” removal despite their address being known to 

DHS.  Bright v. Holder, 649 F.3d 397, 400 (5th Cir. 2011) (holding that court was 

barred from further review of petition in accordance with fugitive disentitlement 

doctrine even though petitioner’s address was known to DHS and DHS made no 

attempt to locate him). 

H. Proper Respondent 

The proper respondent in a petition for review is the Attorney General. 8 

U.S.C. § 1252(b)(3)(A). This Court has not squarely addressed whether the 

proper respondent in an immigration habeas petition under 28 U.S.C. § 2241 is 

the Attorney General, the Secretary of the Department of Homeland Security, or 

the immediate custodian.  See Rumsfeld v. Padilla, 542 U.S. 426, 435 n.8 (2004) 
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(declining to resolve whether the Attorney General is a proper respondent in an 

immigration habeas petition); compare Gutierrez-Soto v. Sessions, 317 F. Supp. 

3d 917, 927 (W.D. Tex. 2018) (explaining that proper respondent in habeas 

action is typically “the party in charge of the facility where the petitioner is being 

detained,” “not the attorney general or some other remote supervisory official,” 

but declining to resolve the issue because the Fifth Circuit has not taken a 

position) with Maldonado v. Macias, 150 F. Supp. 3d 788, 795 (W.D. Tex. 2015) 

(holding U.S. Attorney General, DHS Secretary, and USCIS Director “are not 

proper respondents under the rule laid out by the Supreme Court in Padilla, 

because they are ‘remote supervisory official[s].’”).  Although this question 

remains unsettled, cases permitting immigration detainees to name multiple 

agency officials as habeas respondents represent the minority position among 

district courts that have addressed the issue.  da Silva v. Nielsen, No. 5:18-MC-

00932, 2019 WL 13218461, at *6 (S.D. Tex. Mar. 29, 2019) (explaining that 

these decisions “simply emphasize that the Supreme Court has not foreclosed 

the possibility of an exception to the immediate custodian rule for immigration 

detainees”). 
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