II1. Defining Persecution

The term “persecution” is not defined by the Immigration and Nationality Act.
However, the Fifth Circuit has reiterated the BIA’s definition of persecution as the
“infliction of suffering or harm upon [] those who differ in a way regarded as
offensive.” Abdel-Masieh v. INS, 73 F.3d 579, 583 (5th Cir. 1996) (referencing
Matter of Laipenieks, 18 1. & N. Dec. 433, 456457 (BIA 1983), rev'd on other
grounds, 750 F.2d 1427 (9th Cir.1985)); see also Eduard v. Ashcroft, 379 F.3d 182,
187 (5th Cir. 1996). The Fifth Circuit has also described “persecution” as:

“the infliction or suffering of harm, under government sanction, upon persons

who differ in a way regarded as offensive (e.g., race, religion, political

opinion, etc.), in a manner condemned by civilized governments. The harm or
suffering need not be physical, but may take other forms, such as the deliberate
imposition of severe economic disadvantage, or the deprivation of liberty,

food, housing, employment, or other essentials of life.” Chen, 470 F.3d at 1135

(quoting Abdel Masieh v. INS, 73 F.3d 579, 583 (5th Cir.1996)); see also

Eduard v. Ashcroft, 379 F.3d 182, 187-88 (5th Cir. 2004); Tamara-Gomez v.

Gonzales, 447 F.3d 343, 348-49 (5th Cir. 2006).

« ‘“an extreme concept that does not include every sort of treatment our society
regards as offensive.” Morales, 860 F.3d at 816 (internal citation omitted); see
also Majd v. Gonzales, 446 F.3d 590, 595 (5th Cir. 2006) (persecution “does
not encompass all treatment that our society regards as unfair, unjust, or even
unlawful or unconstitutional.”); Arif'v. Mukasey, 509 F.3d 677, 680 (5th Cir.
2007).

« ‘“aspecific term that does not encompass all treatment that our society regards
as unfair, unjust, or even unlawful or unconstitutional.” Gjetani v. Barr, 968
F.3d 393, 397 (5th Cir. 2020) ((internal quotation marks and citation omitted).
Persecution “has the quality of a sustained, systematic effort to target an
individual on the basis of a protected ground,” so “even those subject to brutal
physical attack are not necessarily victims of ‘persecution.’” Id. at 397-98.

« not requiring physical harm, Eduard v. Ashcroft, 379 F.3d 182, 187 (5th Cir.
2004).

« including “threats to life, confinement, torture, and economic restrictions so
severe that they constitute a threat to life or freedom.” Morales v. Sessions,
860 F.3d 812, 816 (5th Cir. 2017) (quoting Fei Mei Cheng v. Att’y Gen. of
U.S., 623 F.3d 175, 192 (3d Cir. 2010).

« including “threats of violence against family members . . . so long as they are
coupled with threats made directly to the petitioner.” Argueta-Hernandez v.
Garland, 87 F.4th 698, 707-08 (5th Cir. 2023) (noting that other circuit have
“similarly held that physical harm is not required for past persecution”).
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proven by “evidence of regular and methodical targeting.” Argueta-
Hernandez v. Garland, 87 F.4th 698, 710 (5th Cir. 2023) (citing Gjetani v.
Barr, 968 F.3d 393, 398 (5th Cir. 2020)).

more likely to be found where there is “evidence of harm that is systematic,
sustained, or targeted [rather than] isolated or sporadic.” Reyes-Hoyes v.
Garland, No. 20-60133, 2023 WL 3075064, at *6 (5th Cir. 2023) (citations
omitted).

In this circuit, “[t]he law regulating persecution claims, although humane in concept,
1s not generous.” Adebisi v. INS, 952 F.2d 910, 913 (5th Cir. 1992) (internal quotation
omitted). Insufficient for persecution:

“mere discrimination, harassment, or threats.” Eduard v. Ashcroft, 379 F.3d
182, 187-88 (5th Cir. 2004) (internal quotation omitted); see also Gjetani v.
Barr, 968 F.3d 393, 397 (5th Cir. 2020); Singh v. Garland, No. 23-60239,
2024 WL 107098, at *1 (5th Cir. Jan. 10, 2024); Tesfamichael v. Gonzales,
469 F.3d 109, 119 (5th Cir. 2006).

“a few 1solated incidents of verbal harassment or intimidation,
unaccompanied by any physical punishment, infliction of harm, or significant
deprivation of liberty.” Eduard v. Ashcroft, 379 F.3d 182, 187 (5th Cir. 2004)..
“threats that are exaggerated, non-specific, or lacking in immediacy.” Munoz-
Granados v. Barr, 958 F.3d 402, 407 (5th Cir. 2020) (internal quotation marks
and citation omitted); see also Qorane v. Barr, 919 F.3d 904, 909 (5th Cir.
2019) (“mere threats of incarceration” with “slapping and harassment by
majority clan members” insufficient for persecution).

fear of general conditions of violence within a country. Eduard, 379 F.3d at
190.

generalized conditions of strife where the applicant has not been individually
targeted on the basis of a protected ground. /d. See also Matadi v. Barr, 821
F. App’x 227, 284 (5th Cir. 2020) (unpublished).

While persecution is called an “extreme concept,” the persecution required for

asylum must necessarily be something less than the more severe persecution
required for humanitarian asylum. Shehu v. Gonzales, 443 F.3d 435, 440 (5th Cir.
2006); 8 C.F.R. § 208.13(b)(1)(111)(A), That is, for humanitarian asylum to apply
(see section X), the “the past persecution suffered by an alien must be [a] particularly

Severe . .

. rather than a mild (bordering on ‘mere’ discrimination) form of

persecution” which suffices for asylum but not humanitarian asylum. /d. (citing
Bucur, 109 F.3d at 405).

Last updated July 2024


https://next.westlaw.com/Document/I106093c093c111eea182e13a206f6579/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=87+F.4th+698
https://next.westlaw.com/Document/I106093c093c111eea182e13a206f6579/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=87+F.4th+698
https://1.next.westlaw.com/Document/Ie26ed740651b11eca703b15c246971c9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Document/Ie26ed740651b11eca703b15c246971c9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Document/I99abb3d07f0a11ec8482c694aa3b3022/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I99abb3d07f0a11ec8482c694aa3b3022/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I106093c093c111eea182e13a206f6579/View/FullText.html?findType=Y&serNum=1992028837&pubNum=0000350&originatingDoc=I649d44c0c5f111eaa483ae2f446c35bb&refType=RP&fi=co_pp_sp_350_913&originationContext=document&transitionType=DocumentItem&ppcid=d28732aefb1e4321ba852c218c920e52&contextData=(sc.Keycite)#co_pp_sp_350_913
https://1.next.westlaw.com/Document/I0a77bc6488b911deb08de1b7506ad85b/View/FullText.html?findType=Y&serNum=2004738419&pubNum=0000506&originatingDoc=I649d44c0c5f111eaa483ae2f446c35bb&refType=RP&fi=co_pp_sp_506_187&originationContext=document&transitionType=DocumentItem&ppcid=d28732aefb1e4321ba852c218c920e52&contextData=(sc.Keycite)#co_pp_sp_506_187
https://1.next.westlaw.com/Document/I0a77bc6488b911deb08de1b7506ad85b/View/FullText.html?findType=Y&serNum=2004738419&pubNum=0000506&originatingDoc=I649d44c0c5f111eaa483ae2f446c35bb&refType=RP&fi=co_pp_sp_506_187&originationContext=document&transitionType=DocumentItem&ppcid=d28732aefb1e4321ba852c218c920e52&contextData=(sc.Keycite)#co_pp_sp_506_187
https://1.next.westlaw.com/Document/Id6e7bb1dd8fd11dea82ab9f4ee295c21/View/FullText.html?findType=Y&serNum=2051564674&pubNum=0000506&originatingDoc=I24403710b00411eeb566a3d1c234bce9&refType=RP&fi=co_pp_sp_506_397&originationContext=document&transitionType=DocumentItem&ppcid=db1642b39f2048edbee9b23d32a872c1&contextData=(sc.Search)#co_pp_sp_506_397
https://1.next.westlaw.com/Document/Id6e7bb1dd8fd11dea82ab9f4ee295c21/View/FullText.html?findType=Y&serNum=2051564674&pubNum=0000506&originatingDoc=I24403710b00411eeb566a3d1c234bce9&refType=RP&fi=co_pp_sp_506_397&originationContext=document&transitionType=DocumentItem&ppcid=db1642b39f2048edbee9b23d32a872c1&contextData=(sc.Search)#co_pp_sp_506_397
https://1.next.westlaw.com/Link/Document/FullText?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ab0000018d4413bbc8ea8b7c5c%3Fppcid%3D87f7348b46d74ebab6ae15daf14863d9%26Nav%3DCASE%26fragmentIdentifier%3DI24403710b00411eeb566a3d1c234bce9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=13533049defd144f7fb2d8920721d909&list=CASE&rank=1&sessionScopeId=f8ffc6a3ab53dce37050b1dab56c548bdf7f4d93c74f4e9568a1c2f2534a7eaa&ppcid=87f7348b46d74ebab6ae15daf14863d9&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ab0000018d4413bbc8ea8b7c5c%3Fppcid%3D87f7348b46d74ebab6ae15daf14863d9%26Nav%3DCASE%26fragmentIdentifier%3DI24403710b00411eeb566a3d1c234bce9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=13533049defd144f7fb2d8920721d909&list=CASE&rank=1&sessionScopeId=f8ffc6a3ab53dce37050b1dab56c548bdf7f4d93c74f4e9568a1c2f2534a7eaa&ppcid=87f7348b46d74ebab6ae15daf14863d9&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://next.westlaw.com/Document/I3d19d8308b5f11eb8964e006194f3fe5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=469+F.3d+109
https://next.westlaw.com/Document/I3d19d8308b5f11eb8964e006194f3fe5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=469+F.3d+109
https://www.westlaw.com/Document/Ibfc4f10b8ba511d9af17b5c9441c4c47/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Document/I117efe40502811e9bc469b767245e66a/View/FullText.html?findType=Y&serNum=2050950628&pubNum=0000506&originatingDoc=I24403710b00411eeb566a3d1c234bce9&refType=RP&fi=co_pp_sp_506_407&originationContext=document&transitionType=DocumentItem&ppcid=db1642b39f2048edbee9b23d32a872c1&contextData=(sc.Search)#co_pp_sp_506_407
https://1.next.westlaw.com/Document/I117efe40502811e9bc469b767245e66a/View/FullText.html?findType=Y&serNum=2050950628&pubNum=0000506&originatingDoc=I24403710b00411eeb566a3d1c234bce9&refType=RP&fi=co_pp_sp_506_407&originationContext=document&transitionType=DocumentItem&ppcid=db1642b39f2048edbee9b23d32a872c1&contextData=(sc.Search)#co_pp_sp_506_407
https://next.westlaw.com/Document/I117efe40502811e9bc469b767245e66a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=919+F.3d+904
https://next.westlaw.com/Document/I117efe40502811e9bc469b767245e66a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=919+F.3d+904
https://www.westlaw.com/Document/Ibfc4f10b8ba511d9af17b5c9441c4c47/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=379+F.3d+190#co_pp_sp_506_190
https://www.westlaw.com/Document/Ibfc4f10b8ba511d9af17b5c9441c4c47/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=379+F.3d+190#co_pp_sp_506_190
https://next.westlaw.com/Document/Ic2f42880941711d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=379+F.3d+190#co_pp_sp_506_190
https://1.next.westlaw.com/Document/Ifbf93f005b9511e7bb97edaf3db64019/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DNBF3B3C20F3D411EDBFBABA3AE9D67D14%26midlineIndex%3D22%26warningFlag%3DN%26planIcons%3DNO%26skipOutOfPlan%3DNO%26sort%3Ddatedesc%26filterGuid%3Dh398ac1b7f82f7f7e83bf13fcdc5cfbca%26category%3DkcCitingReferences%26origDocSource%3D0677af55fb8b4e6eb3ed1dd6e61a91d8&listSource=RelatedInfo&list=CitingReferences&rank=22&docFamilyGuid=I65a87330c5f111ea86ef80639b6bd652&ppcid=b07b1d43bec94cbda837c51965ad5d57&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.RelatedInfo%29#co_term_2903
https://1.next.westlaw.com/Document/Ifbf93f005b9511e7bb97edaf3db64019/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DNBF3B3C20F3D411EDBFBABA3AE9D67D14%26midlineIndex%3D22%26warningFlag%3DN%26planIcons%3DNO%26skipOutOfPlan%3DNO%26sort%3Ddatedesc%26filterGuid%3Dh398ac1b7f82f7f7e83bf13fcdc5cfbca%26category%3DkcCitingReferences%26origDocSource%3D0677af55fb8b4e6eb3ed1dd6e61a91d8&listSource=RelatedInfo&list=CitingReferences&rank=22&docFamilyGuid=I65a87330c5f111ea86ef80639b6bd652&ppcid=b07b1d43bec94cbda837c51965ad5d57&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.RelatedInfo%29#co_term_2903
https://1.next.westlaw.com/Document/I1d3f411e97f411daa20eccddde63d628/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=443+F.3d+435
https://1.next.westlaw.com/Document/I1d3f411e97f411daa20eccddde63d628/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=443+F.3d+435
https://1.next.westlaw.com/Document/Iae72c3d891e711d9bdd1cfdd544ca3a4/View/FullText.html?findType=L&pubNum=1000547&cite=8CFRS208.13&originatingDoc=Ibf1255a4b61111dab6b19d807577f4c3&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=562ae2562e724cb5986ff1beb85e698d&contextData=(sc.UserEnteredCitation)#co_pp_101700009c331
https://1.next.westlaw.com/Link/Document/FullText?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=443+F.3d+435
https://www.westlaw.com/Document/I8c2ce6f5cf0511da87e0ce4415b8a41b/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=109+F.3d+405#co_pp_sp_506_405

The Fifth Circuit has not articulated a factor-based standard relevant to the
persecution inquiry. Cf., e.g., Sharma v. Garland, 9 F.4th 1052, 1060-61 (9th Cir.
2021) (identifying seven non-exhaustive factors, to be considered cumulatively,
including “physical violence and resulting serious injuries, frequency of harm,
specific threats combined with confrontation, length and quality of detention, harm
to family and close friends, economic deprivation, and general societal turmoil”);
Fon v. Garland, 34 F.4th 810, 813-14 (9th Cir. 2022) (referencing the “seven non-
exhaustive factors” identified in Sharma in reviewing past persecution
determination); Barsoum v. Holder, 617 F.3d 73, 79 (1st Cir. 2010) (“[S]everity,
duration, and frequency of physical abuse are factors relevant to [a] determination
[of persecution].” (internal quotation marks omitted)).

Where an individual has “endured a threat or assault but has nevertheless
chosen to stay in his home country for a period of time,” the Fifth Circuit “take[s]
note . . . because the choice to stay tends to weaken the claim of persecution.”
Gjetani v. Barr, 968 F.3d 393, 399 (5th Cir. 2020).

The Fifth Circuit describes its 2020 decision in Gjetani v. Barr, 968 F.3d 393
(5th Cir. 2020) as “establish[ing] that the correct review [of the finding of past
persecution] is one for substantial evidence” where the applicant is “found credible.”
Guillen Cedio v. Garland, 2021 WL 6119989 at n1 (5th Cir, Dec. 27 2021). Prior to
Gjetani, the Fifth Circuit had typically applied the substantial evidence standard but
had occasionally used the de novo standard. See Wang v. Holder, 569 F.3d 531, 537
(5th Cir. 2009) (applying substantial evidence standard to determination that
applicant’s account of events argued to be persecutory was not credible); Cruz v.
Barr, 929 F.3d 304, 309 (5th Cir. 2019) (“We think substantial evidence supports the
Board’s no-past-persecution finding.”); Morales v. Sessions, 860 F.3d 812, 816 (5th
Cir. 2017) (“Whether [harm] rises to the level of past-persecution [sic] is a question
of law that [the Fifth Circuit] reviews de novo.”) (citing Rui Yang v. Holder, 664 F.3d
580, 584 (5th Cir. 2011); Hernandez Ramirez v. Holder, 372 F. App’x 502, 503 (5th
Cir. 2010) (describing whether facts rise to the level of persecution as a legal
question). Since Gjetani, the substantial evidence standard has been used. See, e.g.,
Argueta-Hernandez v. Garland, 87 F.4th 698, 712 (5th Cir. 2023) (“We vacate and
remand the BIA’s decision on the past persecution [ ] analysis for lack of substantial
evidence and analysis to support it.”); Singh v. Garland, 849 F. App’x 139 (5th Cir.
2021). As such, the Fifth Circuit describes that it reverses the BIA’s eligibility
decision only in “extremely rare cases.” Naah v. Garland, 2023 WL 4533396, at *3
(5th Cir. 2023).
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In dissent in Gjetani v. Barr, 968 F.3d 393, 400-02 (5th Cir. 2020), J. Dennis objects
to the majority’s use of the substantial evidence standard to review the finding of no
past persecution, noting that:

« the substantial evidence standard applies to factual aspects of the persecution
determination like “what motivates a group of individual” and whether the
applicant’s account is credible (“whether the [applicant] was telling the truth
or whether the events [they] recounted actually occurred.”)

« the de novo standard should apply where the applicant’s account is found
credible and the past persecution analysis is “based on the purely legal
conclusion that the undisputed facts were not ‘persecution’ within the meaning
of” the statute (citing Guerrero-Lasprilla v. Barr, 589 U.S. 221, 226 (2020).

o See also Singh v. Garland, 849 F. App’x 139, 140 (5th Cir. 2021) (Dennis, J.,
concurring) (reiterating view that de novo review should apply to question of
whether undisputed testimony of harm meets legal definition of persecution).

Cross-reference: Asylum, Forms of Persecution

A. Cumulative Effect of Harms

The cumulative effect of harms and abuses that might not individually rise to
the level of persecution may support an asylum claim, and the BIA may err where it
fails to conduct a cumulative-effect review in assessing evidence of past persecution.
See, e.g., Lin v. Holder, 478 F. App’x 219, 227 (5th Cir. 2012) (unpublished) (“An
applicant may establish past persecution on the basis of the cumulative effects of
multiple incidents even if each incident, considered in isolation, would not rise to
the level of persecution.” (citing Eduard v. Ashcroft, 379 F.3d 182, 188 (5th Cir.
2004)); Venturini v. Mukasey, 272 Fed. App’x 397, 403n.8 (5th Cir. 2008)
(unpublished) (““We have recognized, at least implicitly, that past persecution may
be established based on the cumulative effect of multiple threats and attacks, even if
no single incident is sufficient. [Applicant] bears the burden of showing that the 1J
improperly analyzed each incident in isolation.” (citations omitted)).

See Eduard, 379 F.3d at 188 (finding no error where the petitioners did not carry
their burden to prove that the Immigration Judge analyzed each incident
independently rather than in the aggregate); Tanyi v. Mukasey, 262 F. App’x 640,
641 (5th Cir. 2008) (unpublished) (holding that two assaults against applicant while
she participated in political demonstrations, a two-day detention that was not
arbitrary or excessive, and three warrantless home searches did not, in the aggregate,
amount to persecution); Guillen Cedio v. Garland, No. 20-60013, 2021 WL
6119989, at *2 (5th Cir. 2021) (holding the BIA did not commit legal error where it
denied application for asylum after considering the cumulative effect of threatening
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letters, beatings that resulted in minor injuries, and the interaction between the letters
and beatings).

Cf. Tamara-Gomez v. Gonzales, 447 F.3d 343, 348n.7 (5th Cir. 2006) (finding
well-founded fear of future persecution based on consideration of the evidence as a
whole, including documentary evidence, threats of violence, acts of vandalism, and
violence against other participants of a helicopter mission); Reyes-Hoyes v. Garland,
No. 20-60133, 2023 WL 3075064, at *4, *7 (5th Cir. 2023) (finding “compelling
case for persecution” due to alleged persecutors sending applicant threatening
letters, shooting guns outside applicant’s home, attempting a kidnap of applicant’s
daughter, beating her twice, and threatening her son with a gun; remanding for
determination of applicant’s credibility); Morales Lopez v. Garland, 852 F. App’x
758, 770 (5th Cir. 2021) (unpublished) (holding that “the relevant substantial
evidence, when considered together’—including murder of applicant’s husband by
gang after two years of threats, threats toward applicant, and attack of applicant’s
cousin—*‘compels a finding of past persecution.”).

B. No Subjective Intent to Harm Required

A subjective intent to punish or harm an applicant is not required for a finding
of persecution. Matter of Kasinga, 21 1. & N. Dec. 357, 365 (BIA 1996) (“subjective
‘punitive’ or ‘malignant’ intent is not required for harm to constitute persecution.”).
While the Fifth Circuit has repeated the “inclination to punish” language derived
from Matter of Acosta, 19 1. & N. Dec. 211 (BIA 1985), it is usually invoked as
relevant to the nexus and objective reasonableness requirements rather than as
requiring a subjective punitive intent. See, e.g., Zhao v. Gonzales, 404 F.3d 295, 307
(5th Cir. 2005) (“persecutor has the inclination to punish the [applicant]”); Morales
Lopez v. Garland, 852 F. App’x 758, 779 (5th Cir. 2021) (“inclination to punish”
reflected by testimony of 75 to 80 percent chance of being put in danger if deported);
but see Kane v. Holder, 581 F.3d 231, 239 (5th Cir. 2009) (upholding denial where
“lapplicant] himself testified that Fulani tribal elders would likely enforce the
practice [of female genital mutilation] against his daughters only because they
believe that their culture compels them to do so and not as a way to persecute
[applicant] for any particular belief or characteristic that he exhibits.”).

C. Forms of Persecution

1. Physical Violence
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Physical harm is not a requirement for asylum. See Tamara-Gomez v.
Gonzales, 447 F.3d 343, 349n.8 (5th Cir. 2006) (“While the IJ was correct to consider
the lack of actual physical violence carried out against the person or family of
[applicant], physical harm is not always a requirement for asylum.”); see also
Eduard v. Ashcroft, 379 F.3d 182, 187 (“Persecution has been defined by [the Fifth
Circuit] as ‘[t]he infliction of suffering or harm, under government sanction, upon
persons who differ in a way regarded as offensive (e.g., race, religion, political
opinion, etc.), in a manner condemned by civilized governments. The harm or
suffering need not be physical, but may take other forms, such as the deliberate
imposition of severe economic disadvantage or the deprivation of liberty, food,
housing, employment or other essentials of life.”” (citations omitted)); Argueta-
Hernandez v. Garland, 87 F.4th 698, 707 (5th Cir. 2023); Morales Lopez v. Garland,
852 F. App’x 758, 769 (5th Cir. 2021) (holding that threats, intimidation, and harm
to family members can constitute persecution even in the absence of severe physical
harm); Morales v. Sessions, 860 F.3d 812, 815 (5th Cir. 2017) (“The harm or
suffering need not be physical . . .”); Rangel v. Garland, 100 F.4th 599, 604 (5th Cir.
2024). But see Fuentes-Barrera v. Barr, 801 F. App’x 258, 264 (5th Cir. 2020)
(holding that because a death threat made against applicant was not accompanied by
violence, the court “cannot conclude that every reasonable fact-finder would be
compelled to find that [applicant] was persecuted under these circumstances, [and,
therefore,] the BIA and 1J did not err when they found that [applicant] did not suffer
past persecution.”).

Relevant physical harms include assault, detention, rape/sexual assault. See
Naah v. Garland, 2023 WL 4533396, at *2 (5th Cir. 2023) (beatings); Santos-
Zacaria v. Garland, 22 F.4th 570, 572 (5th Cir. 2022) (sexual assault); Li v. Holder,
579 F. App’x 225, 226 (5th Cir. 2012) (detention). Considerations relevant to
whether physical harm rises to the level of “extreme conduct” include: the
severity/length of incidents of harm, whether medical treatment was required,
whether lasting injury resulted, and whether the physical harms were isolated or part
of a pattern. See Abdel-Masieh v. U.S. INS, 73 F.3d 579, 584 (5th Cir. 1996) (finding
no past persecution where Christian applicant was beaten twice during detention);
Bing Shun Li v. Holder, 400 F. App’x 854, 858 (5th Cir. 2010) (“Temporary
detainment, some physical abuse not requiring medical attention, and being fired
from one's job—as Petitioner has alleged—does not rise to this level of ‘extreme
conduct’ required to show persecution.”); Li v. Holder, 579 F. App’x 255, 226 (5th
Cir. 2012) (denying asylum where harms‘“did not result in any permanent injury,
hospitalization, or significant detention”); Gjetani v. Barr, 968 F.3d 393, 398 (5th
Cir. 2020) (requiring a “pattern of sustained pursuit”).
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The cultural practice of female genital mutilation likely constitutes

persecution. See Seifu v. Ashcroft, 80 F. App’x 323, 323-24 (5th Cir. 2003)
(considering whether circumstances have fundamentally changed so as to rebut the
presumption of future persecution raised by having been subject to FGM in the past);
Chidi v. Gonzales, 127 F. App'x 134, 135 (5th Cir. 2005)

(denying for failure to prove FGM would occur).

a.

Physical Violence Sufficient to Constitute Persecution

Reyes-Hoyes v. Garland, No. 20-60133, 2023 WL 3075064, at *5 (5th Cir.
2023) (remanding for credibility finding but holding that, if credible, harms
amount to past persecution where applicant “was beaten twice, and these
incidents were serious. One of the beatings occurred in her home, in the
presence of her children, while a gun was held to her older son's head. The
Government was not able to identify any case holding that two beatings,
including one in the home with children present, was insufficiently severe to
constitute persecution.”
Tamara-Gomez v. Gonzales, 447 F.3d 343 (5th Cir. 2017) (finding persecution
where applicant faced, per Gjetani v. Barr, 968 F.3d 393, 398 (5th Cir. 2020),
“an organized, relentless campaign of intimidation, extortion, and murder”:
he was threatened in person and by phone; his wife received demands for
money, death threats to applicant, and threats to kidnap her sons; applicant
moved but threats continued and a bomb exploded in applicant’s new
neighborhood, killing five people unrelated to applicant; a vandal broke into
his home and spray-painted vulgarities on it).
Naah v. Garland, 2023 WL 4533396 (5th Cir. 2023) (persecution found where
individual "severely beaten at least sixteen times while [ ] imprisoned" and
where "persecutors used all types of weapons--machetes, batons, sticks,
whips, and guns.")
Santos-Zacaria v. Garland, 22 F.4th 570 (5th Cir. 2022) (noting that BIA
concluded that allegation of sexual assault sufficed for past persecution, an
issue not on appeal) (vacated in part and remanded on procedural grounds,
598 U.S. 411 (2023)); see also Jaco v. Garland, 24 F.4th 395 (5th Cir. 2021)
(denying on nexus where harm included beatings and rape).
Shehu v. Gonzalez, 443 F.3d 435, 440 (5th Cir 2006) (past persecution
sufficient for asylum but not humanitarian asylum where harm included “I)
that her father was kidnapped and executed; (2) that she was forced to watch
her husband being beaten; (3) being forced into exile and having to escape by
foot; (4) having her livelihood as a doctor destroyed; (5) being subjected to
artillery and infantry attack for a few days, (6) having a home destroyed by
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Serbian troops and (7) that her husband was wounded, beaten, and subject to
attempted murder”)

. Physical Violence Insufficient to Constitute Persecution

“[E]ven those subject to brutal physical attack are not necessarily victims of
‘persecution.” Courts have condemned all manner of egregious and even
violent behavior while concluding they do not amount to persecution.
See, e.g., Singh v. Barr, No. 19-60150, 818 Fed.Appx. 331, 334-35 (5th Cir.
June 19, 2020) (per curiam) (finding no persecution when an individual was
twice beaten, including once until unconscious and resulting in a swollen
shoulder and legs); Venturini v. Mukasey, 272 F. App'x 397, 402—03 (5th Cir.
2008) (per curiam) (finding no persecution when an individual was beaten
twice and hospitalized for bruises, a broken rib, trouble breathing from tear
gas, and overnight hospitalization); Rojas v. INS, 937 F.2d 186, 188 (5th Cir.
1991) (per curiam) (finding no persecution when an individual was “arrested,
beaten, and tortured”); Gjetani v. Barr, 968 F.3d 393, 398 (5th Cir. 2020)
(holding that three death threats against applicant, one accompanied by a
physical assault by four men, “did not necessarily reflect the pattern of
sustained pursuit that persecution requires.”).

Eduard v. Ashcroft, 379 F.3d 182, 187-88 (5th Cir. 2004) (holding that being
struck on the head with a rock does not qualify as persecution).
Abdel-Masieh v. U.S. INS, 73 F.3d 579, 584 (5th Cir. 1996) (finding no past
persecution where Christian applicant was beaten twice during detention).
Mikhael v. INS, 115 F.3d 299, 304 (5th Cir. 1997) (upholding finding of no
persecution where applicant and his family suffered kidnapping, detention,
torture, bombing, theft, and other violence).

Perez v. Holder, 516 F. App’x 327, 328 (5th Cir. 2013) (upholding finding of
no persecution where applicant physically attacked and verbally abused on
several occasions, but no indication of injury or that applicant required
medical assistance).

Coyoy v. Holder, 391 F. App’x 335, 336 (5th Cir. 2010) (single incident of
physical contact not resulting in injury, with isolated incidents of verbal
intimidation and harassment, insufficient for past persecution)

Nikpay v. Barr, 838 F. App’x 30, 33 (5th Cir. 2020) (denying asylum where,
“although [applicant] was tied up, [he] was not hospitalized nor did this
incident result in permanent injury.”);

Li v. Holder, 579 F. App’x 225, 226 (5th Cir. 2012) (denying asylum where
“[t]he mistreatment described by [applicant],” including police conduct that
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may be characterized as intimidation or harassment, “did not result in any
permanent injury, hospitalization, or significant detention.”).

Chen v. Ashcroft, 46 F. App’x. 732, 2002 WL 1973870, at *3—4 (5th Cir. Aug.
7, 2002) (finding that Chinese government's actions of hitting, kicking, and
slapping the petitioner did not rise to the level of persecution).

Bing Shun Li v. Holder, 400 F. App’x 854, 858 (5th Cir. 2010) (“Temporary
detainment, some physical abuse not requiring medical attention, and being
fired from one’s job” does not constitute the kind of extreme conduct required
to show persecution.)

Venturini v. Mukasey, 272 F. App'x 397, 402-03 (5th Cir. 2008) (per curiam)
(no persecution when an individual was beaten twice and hospitalized for
bruises, a broken rib, trouble breathing from tear gas, and overnight
hospitalization).

Kumar v. Garland, 52 F.4th 957, 970 (5th Cir. 2022) (stating two beatings and
subsequent injuries by country's ruling political party do not compel a finding
of past persecution) (vacated and remanded on other grounds, 143 S.Ct. 2558
(2023))

Gjetani v. Barr, 968 F.3d 393, 395 (5th Cir. 2020) (multiple death threats and
beating requiring hospitalization did not constitute persecution)
Abdel-Masieh, 73 F.3d 579, 582 (5th Cir. 1996) (two three-hour detentions
with beatings and continual tracking not persecution)

Martinez-Lopez v. Barr, 943 F.3d 766 (5th Cir. 2019) (no past persecution
where applicant’s brother was murdered, other relatives killed, applicant
followed by men in a truck, applicant’s family continued to be followed after
applicant fled, applicant harassed five days a week, including death threats,
described by the Fifth Circuit as “namely, threats and men following her”) -
see also Threats & Harm to family, below

Rodriguez v. Lynch, 643 F. App’x 365 (5th Cir. 2016) (sexual abuse as a child
and other mistreatment not past persecution)

Ramlianthangua v. Gonzales, 184 F. App’x 413 (5th Cir. 2006) (“forced labor
on a railroad project, beatings for missing school on Sundays, and being
placed in jail due to [] family’s failure to pay a tax amounted to discrimination
that was no more egregious than other types of mistreatment that this court
has held not to be persecution.”)

Singh v. Garland, 2024 WL 107098 (5th Cir, Jan. 10 2024) (no past
persecution where applicant attacked and threatened twice, including being
punched and kicked in stomach for about seven minutes, thereafter, receiving
medical treatment; beaten with sticks for about 10 minutes, treated again by
doctor for about 2 hours).

Last updated July 2024


https://1.next.westlaw.com/Search/Results.html?query=46%20Fed.Appx.%20732&isPremiumAdvanceSearch=False&jurisdiction=CTA5_D&saveJuris=False&contentType=MULTIPLECITATIONS&querySubmissionGuid=i0a898f2900000192f36b57bbc44ffa8a&startIndex=1&searchId=i0a898f2900000192f36b57bbc44ffa8a&kmSearchIdRequested=False&simpleSearch=False&isAdvancedSearchTemplatePage=False&skipSpellCheck=False&isTrDiscoverSearch=False&thesaurusSearch=False&thesaurusTermsApplied=False&ancillaryChargesAccepted=False&proviewEligible=False&trailingSpace=False&citationSortable=False&useNonBillableZoneClientId=False&isFindByTemplateSearch=False&originationContext=Non%20Unique%20Find&transitionType=Search&contextData=%28sc.UserEnteredCitation%29#I587a253679e211d9ac1ffa9f33b6c3b0
https://1.next.westlaw.com/Search/Results.html?query=46%20Fed.Appx.%20732&isPremiumAdvanceSearch=False&jurisdiction=CTA5_D&saveJuris=False&contentType=MULTIPLECITATIONS&querySubmissionGuid=i0a898f2900000192f36b57bbc44ffa8a&startIndex=1&searchId=i0a898f2900000192f36b57bbc44ffa8a&kmSearchIdRequested=False&simpleSearch=False&isAdvancedSearchTemplatePage=False&skipSpellCheck=False&isTrDiscoverSearch=False&thesaurusSearch=False&thesaurusTermsApplied=False&ancillaryChargesAccepted=False&proviewEligible=False&trailingSpace=False&citationSortable=False&useNonBillableZoneClientId=False&isFindByTemplateSearch=False&originationContext=Non%20Unique%20Find&transitionType=Search&contextData=%28sc.UserEnteredCitation%29#I587a253679e211d9ac1ffa9f33b6c3b0
https://next.westlaw.com/Document/If68a43b0c7d511ebb1cbbeff33b6dc3d/View/FullText.html?findType=Y&serNum=2023623018&pubNum=0006538&originatingDoc=I1eaf2345b4ff11e191598982704508d1&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=bd2d9b215e424a8d9bb0f19d380a64be&contextData=(sc.Search)#co_pp_sp_6538_856
https://1.next.westlaw.com/Link/Document/FullText?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2057079110&pubNum=0008173&originatingDoc=I03a313f0c46a11edbf09ca8ba086e52e&refType=RP&fi=co_pp_sp_8173_970&originationContext=document&transitionType=DocumentItem&ppcid=660b00acc5784d7e8d8218f0c8274dca&contextData=(sc.Search)#co_pp_sp_8173_970
https://1.next.westlaw.com/Link/Document/FullText?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=968+F.3d+395#co_pp_sp_506_395
https://1.next.westlaw.com/Document/I3d19d8308b5f11eb8964e006194f3fe5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.DocLink)&userEnteredCitation=73+F.3d+582#co_pp_sp_506_582
https://next.westlaw.com/Document/I97d8e7f24fa011deb08de1b7506ad85b/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=943+F.3d+766
https://1.next.westlaw.com/Document/I24403710b00411eeb566a3d1c234bce9/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=643+F.+App%27x+365+(5th+Cir.+2016)
https://1.next.westlaw.com/Document/Ib9ca54d9a23d11d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=184+F.+App%27x+413+(5th+Cir.+2006)
https://next.westlaw.com/Document/Ibb3e030067f311ec8337ad9f61f6c691/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2024+WL+107098

e Quoranev. Barr, 919 F.3d 904, 909 (5th Cir. 2019) (explaining that threats of
incarceration are not persecution, and neither are death “threats that are
exaggerated, non-specific, or lacking in immediacy.”)

o Barahona-Pinedav. Garland, 2023 WL 4056495 (5th Cir. 2023) (one incident
of arson not extreme enough to compel a finding of persecution, nor is receipt
of variety of phone calls and letters threatening petitioner’s life)

o Singh v. Whitaker, 751 F. App’x 565 (5th Cir. 2019) (no persecution where
applicant slapped and threatened in one incident, then beaten for five or six
minutes in separate incident in which one of the attackers displayed a pistol,
where no medical treatment required for first incident and second incident
“did not require hospitalization and [was] treated merely with pain
medication, an ointment from the village doctor, and rest for about a week.”)

2. Torture

For purposes of asylum, torture constitutes persecution. Morales v. Sessions,
860 F.3d 812, 816 (5th Cir. 2017); Rojas v. INS, 937 F.2d 186, 188 (5th Cir.
1991) (per curiam) (assuming without deciding that being arrested, beaten, and
tortured constitutes persecution but denying on discretion).

3. Threats

“Examples of persecution can include threats to life . . Moreover, threats of
violence against family members can support a finding of persecution so long as
they are coupled with threats made directly to the petitioner.” Argueta-Hernandez v.
Garland, 87 F.4th 698, 707-08 (5th Cir. 2023) (internal citations and quotation
marks omitted). Indeed, “repeated credible death threats do constitute persecution.”
Id. (citing Tamara-Gomez, 447 F.3d at 349). “Threats without physical harm are
generally insufficient to establish past persecution.” Miranda-Valentin v. Wilkinson,
842 F. App’x 919, 921 (5th Cir. 2021) (citing Tesfamichael v. Gonzales, 469 F.3d
109, 114, 116-17 (5th Cir. 20006)).

“[P]ersecution generally requires more than a few isolated incidents of verbal
harassment or intimidation.” Morales v. Sessions, 860 F.3d 812, 816 (5th Cir. 2017)
(internal citation and quotation marks omitted). “[D]eath threats may amount to
persecution if they reflect regular and methodical targeting of the victim. . . . On the
other hand, where the death threats reflect sporadic incidents, rather than methodical
targeting, we have declined to overturn the BIA’s decision even if those threats were
paired with physical attacks.” Guillen Cedio v. Garland, No. 20-60013, 2021 WL
6119989, at *3 (5th Cir. 2021). The Fifth Circuit generally treats death threats “as a
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question of future—not past—persecution,” but “threats that are exaggerated, non-
specific, or lacking in immediacy should not suffice.” Qorane v. Barr, 919 F.3d 904,
910 (5th Cir. 2019); see also Trochez Castellanos v. Barr, 816 F. App’x 929, 933-34
(5th Cir. 2020) (unpublished). “Congress has made clear that asylum is reserved for
people who are the specific targets of ‘persecution.” That means a systematic,
sustained pattern of assaults or other acts of oppression—not individual or even a
handful of assaults or threats.” Gjetani v. Barr, 968 F.3d 393, 395 (5th Cir. 2020).
While harm does not need to be physical to establish past persecution, Morales v.
Sessions, 860 F.3d 812, 816 (5th Cir. 2017), “threats without physical harm are
generally insufficient to establish past persecution.” Miranda-Valentin v. Wilson, 842
F. App’x 919, 921 (5th Cir. 2021) (unpublished); see also Trochez Castellanos, 816
F. App’x at 933 (unpublished) (“Our court has consistently affirmed determinations
that death threats, without more, are not persecution.”). But cf. Argueta-Hernandez
v. Garland, 87 F.4th 698, 708 (5th Cir. 2023) (unpublished) (holding that by
“effectively requiring physical injury to establish past persecution, the BIA and 1J
erred.”).

a. Cases Holding Threats Establish Persecution

o Tamara-Gomez v. Gonzales, 447 F.3d 343, 349-50 (5th Cir. 2006) (finding
persecution for repeated targeting of applicant with credible death threats,
vandalism to applicant’s home, and threats to his family despite absence of
physical harm, but denying asylum for lack of nexus);

e Reyes-Hoyes v. Garland, No. 20-60133, 2023 WL 3075064, at *4—6 (5th Cir.
2023) (unpublished) (finding persecution where a family associated with a
gang threatened applicant, physically harmed applicant and her son, and fired
guns outside applicant’s home, which “did not cause physical harm, but
certainly went beyond mere threats and added an element of credibility to the
messages that [applicant] was receiving at the time.”);

o Argueta-Hernandez v. Garland, 87 F.4th 698, 708—10 (5th Cir. 2023) (finding
past persecution where a gang “persistently threatened” applicant, sent a gang
member to applicant’s home to convey death threats, attempted to kill
applicant’s son, and called applicant to confirm that the gang had tried to kill
applicant’s son and would continue trying to do so);

o Morales Lopez v. Garland, 852 F. App’x 758, 779-80 (5th Cir. 2021) (finding
well-founded fear of future persecution where applicant’s husband was killed
after two years of receiving death threats, and applicant thereafter received
“multiple and varied menacing threats of harm . . . including an explicit death
threat.”).
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. Cases Holding Threats Not Persecution

Receipt of a single threat does not constitute persecution. Morales v. Sessions,
860 F.3d 812, 816 (5th Cir. 2017). See also:

Qorane v. Barr, 919 F.3d 904, 910 (5th Cir. 2019) (finding threats of
incarceration and death threat against applicant—made by member of
dominant Somali clan in the context of a business dispute, after which
applicant had no further contact with the customer—were too vague, non-
specific, or lacking in immediacy to constitute past persecution);

Gjetani v. Barr, 968 F.3d 393, 395 (5th Cir. 2020) (“[Applicant] suffered three
threats and one attack during a short period of time. Had those incidents
continued, he might very well have stated a case of persecution.”);

Arce v. Holder, 449 F. App’x 404, 40506 (5th Cir. 2011) (holding that verbal
threats, “unaccompanied by any physical harm or other significant
deprivation, did not [] constitute persecution,” particularly where applicant
could relocate and “live elsewhere in Columbia [sic].”);

Pirmuhammad v. Ashcroft, 122 F. App’x 132, 133 (5th Cir. 2005) (holding
several death threats did not establish past persecution where applicant “was
never physically abused, detained, or interrogated by police.”);
Gaitan-Burgos v. Barr, 831 F. App’x 125, 127 (5th Cir. 2020) (holding that a
single “death threat in . . . [where] no physical harm ever came to [applicant]
or his family and [] no other threats or persecution occurred” did not constitute
past persecution);

Mendoza v. Holder, 354 F. App’x 202, 203 (5th Cir. 2009) (“[Applicant]
testified to being subject only to isolated instances of verbal threats
unaccompanied by physical violence. Such conduct we have held does not
constitute persecution under the Immigration and Nationality Act.”);
Vasquez-Rosales v. Garland, No. 20-60446, 2021 WL 6102493, at *1 (5th Cir.
2021) (“Substantial evidence supports the BIA's conclusion that [applicant]
did not suffer past persecution because the three threats she received: occurred
over a short period of time; were not accompanied by physical violence; and
stopped after she moved to another part of the country.”);

Martinez-Lopez v. Barr, 943 F.3d 766, 771 (5th Cir. 2019) (“Although
[applicant] credibly testified about a tragic course of events, there was
substantial evidence to conclude that the hardships she experienced—namely,
threats and men following her—did not constitute past persecution. We have
held that ‘mere denigration, harassment, and threats’ are ordinarily not
extreme enough to be considered persecution.”);
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Tesfamichael v. Gonzales, 469 F.3d 109, 116 (5th Cir. 2006) (no persecution
where “only complaint of individualized harassment stemmed from a few
incidents where [applicant] was taunted at work™)

4. Detention

Whether detention constitutes persecution may depend on the number of

detention episodes, their duration, and the conditions during detention, including
whether physical injury resulted. See

Qinglin Cheng v. Holder, 341 F. App’x 72, 76 (5th Cir. 2009) (“Although
[applicant] was detained and suffered some physical injury during
his detention, the IJ concluded that this was an isolated incident. We cannot
say that the evidence compels a contrary conclusion.”);
Naah v. Garland, 2023 WL 4533396 (5th Cir. 2023) (persecution found where
individual " beaten at least sixteen times while [ ] imprisoned . . . so severely
that she was still bleeding when she finally escaped the prison and made it to
the hospital several weeks later. Her pain was so intense and her blood loss so
extreme that she lost consciousness multiple times in the hospital, had to be
admitted to the intensive care unit, and had to receive a blood transfusion of
three pints of blood™);
lesfamichael v. Gonzales, 469 F.3d 109, 117 (5th Cir. 2006) (finding
substantial evidence supported BIA’s determination that applicant did not
experience past persecution where “the [one-month] detention was under
unpleasant and unduly prolonged but not brutal conditions.”);
Mbeng v. Gonzales, 174 F. App’x 188, 192 (5th Cir. 2006) (“Petitioner's
detainment for eight hours [] was not persecution based on her political beliefs
because Petitioner provided no testimony as to why she was detained, no
charges were brought against her, she was not convicted of any crime, and she
was ultimately released after eight hours.”);
Danaj v. Gonzales, 166 F. App’x 728, 729 (5th Cir. 2006) (holding applicant
was not subject to persecution after being “arrested, detained for two hours,
and beaten on account of his political opinion.”);
Abdel-Masieh v. I.N.S., 73 F.3d 579, 584 (5th Cir. 1996) (“[Applicant] does
not in his testimony characterize the beatings he received as ‘severe,’ nor does
he demonstrate that his detentions were ‘excessive or arbitrary.” He was never
detained overnight. Most importantly, [applicant] fails to establish that he was
singled out and arrested on either occasion due to his religious or political
affiliations.”);
Soufi v. Lynch, 655 F. App’x 193, 195 (5th Cir. 2016) (“Even assuming,
arguendo, the 1J found [applicant] credible, he failed to establish past
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persecution. His three-day detention by law enforcement, regardless of
whether [violent beatings] occurred, does not establish such persecution.”);

o Tanyi v. Mukasey, 262 F. App’x 640, 641 (5th Cir. 2008) (unpublished)
(holding that two assaults against applicant while she participated in political
demonstrations, a two-day detention that was not arbitrary or excessive, and
three warrantless home searches did not, in the aggregate, amount to
persecution).

5. Harm to Family Members or Close Friends

Harm to family members is relevant to the persecution analysis. Eduard v.
Ashcroft, 379 F.3d 182, 193 n.12 (5th Cir. 2004). The agency fails “to comply with
its responsibilities” when it fails to “expressly address the relevant conditions . . .
and the experiences of”’ an applicant’s relatives, colleagues, or similar. Morales
Lopez v. Garland, 852 F. App’x 758, 768 (5th Cir. 2021) (citing Abdel-Masieh, 73
F.3d at 583). It constitutes such a failure because “threats of violence and housing
deprivation against family members can support a finding of persecution so long as
they are coupled with threats made directly to the petitioner.”_Morales Lopez v.
Garland, 852 F. App’x 758, 768 (5th Cir. 2021) (citing Tamara-Gomez v. Gonzales,
447 F.3d 343, 349 (5th Cir. 2006)) and Abdel-Masieh v. INS, 73 F.3d 579, 583 (5th
Cir. 1996)); see also Argueta-Hernandez v. Garland, 87 F.4th 698, 707--08 (5th Cir.
2023) (“threats of violence against family members can support a finding of
persecution so long as they are coupled with threats made directly to the petitioner.”)
Indeed, “a sustained pattern of threats, intimidation, and harm to family members
can constitute persecution even absent severe physical harm to the petitioner.”
Reyes-Hoyes v. Garland, No. 20-60133, 2023 WL 3075064, at *6 (5th Cir. Apr. 25,
2023) (referencing Morales Lopez v. Garland, 852 F. App’x 758, 768 (5th Cir.
2021)).

But the alleged past persecution of another cannot be “imputed” to the applicant.
Morales v. Sessions, 860 F.3d 812, 816 (5th Cir. 2017). That 1is, harm to a family
member does not establish past persecution where “there is no suggestion [that that
harm] was intended to cause [applicant] harm.” Reyes-Hoyes v. Garland, No. 20-
60133, 2023 WL 3075064, at *4 n.4 (5th Cir. Apr. 25, 2023); See Martinez-Lopez v.
Barr, 943 F.3d 766, 771 (5th Cir. 2019) (harm inflicted on family member or friend
can be act of persecution if intended to harm petitioner).

a. Cases finding past persecution where harm to family members:
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Reyes-Hoyes v. Garland, No. 20-60133, 2023 WL 3075064, at *6 (5th Cir.
Apr. 25, 2023) (past persecution found where two incidents of physical harm
to children were part of broader campaign)

Morales Lopez v. Garland, 852 F. App’x 758, 768 (5th Cir. 2021) (past
persecution established where, in addition to directt threats to applicant, her
husband was killed, her brohter received death threats, and her brother and
mother were ordered to leave/ threatened with death).

lamara-Gomez v. Gonzales, 447 F.3d 343, 349 (5th Cir. 2006) (past
persecution established where harm included, among other things, threats of
violence and acts of vandalism against the asylum applicant's family by
members of the targeting group)

Argueta-Hernandez v. Garland, 87 F.4th 698, 707-—08 (5th Cir. 2023) (past
persecution where persistent threats including against applicant’s family)
Abdel-Masieh v. ILN.S., 73 F.3d 579, 584 (5th Cir. 1996) (well-founded fear of
persecution established where government began to harm applicant’s relatives
after he departed)

. Cases finding no past persecution despite harm to family members:

Martinez-Lopez v. Barr, 943 F.3d 766, 771 (5th Cir. 2019) (no testimony that
murders of family members aimed at injuring applicant);

Kane v. Holder, 581 F.3d 231, 239 (5th Cir. 2009) (approving Board ruling
that the female genital mutilation of an asylum applicant’s daughters could
not constitute persecution of the applicant unless done with the purpose of
emotionally harming the applicant himself);

Revencu v. Sessions, 895 F.3d 396, 404-05 (5th Cir. 2018) (finding that
beating of applicant’s wife “alone” did not support finding of persecution
against applicant because it was not “directed at” applicant, in part because
applicant “was not physically present” during these beatings);
Miranda-Valentin v. Wilkinson, 842 F. App’x 919, 921 (5th Cir. 2021) (finding
no persecution where murder of applicant’s partner and family members could
not be imputed to applicant, who*“claims no past harm to herself”).

6. Substantial Economic Deprivation

“The harm or suffering [required to support a finding of persecution] need not

be physical, but may take other forms, such as the deliberate imposition of severe
economic disadvantage or the deprivation of liberty, food, housing, employment or
other essentials of life.”_Abdel-Masieh v. I.N.S., 73 F.3d 579, 583 (5th Cir. 1996)
(quoting_Matter of Laipenieks, 18 1&N Dec. 433, 456-57 (BIA 1983)); see also
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Argueta-Hernandez v. Garland, 87 F.4th 698, 707 (5th Cir. 2023) (“Examples of
persecution can include threats to life, confinement, torture, and economic
restrictions so severe that they constitute a threat to life or freedom.” (internal
citations and quotation marks omitted)).

For severe economic deprivation, the application must “show that the
economic deprivation was extreme—i.e., so severe that it constitutes a threat to life
or freedom.”_Rangel v. Garland, 100 F.4th 599, 605 (5th Cir. 2024) (cleaned up)
(emphasis in original) (holding ransacking of applicant’s home more akin to
“abusive or harassing treatment” than persecution where only ransacked once with
no serious or permanent damage to home).

The Fifth Circuit has held that a number of allegedly persecutory acts that
impacted an applicant’s economic well-being do not constitute persecution. See, e.g.:
e Ramirez-Mejia v. Lynch, 794 F.3d 485, 493 (5th Cir. 2015) (holding that
economic extortion does not constitute persecution);
Castillo-Enriquez v. Holder, 690 F.3d 667, 668 (5th Cir. 2012) (same);
Tsirkounova v. Gonzales, 156 F. App’x 700, 701-02 (5th Cir. 2005) (holding
public school teacher’s loss of employment for teaching political views in
classroom did not constitute persecution because teaching political views
would lead to loss of employment in many “civilized countries”);

o Aguilar-Chavez v. Barr, 799 F. App’x 288, 289-90 (5th Cir. 2020) (holding
economic deprivation incurred as a result of applicant’s refusal to sell drugs
for gang insufficiently extreme to establish persecution);

o Maknojiya v. Holder, 524 F. App’x 956, 957 (5th Cir. 2013) (holding burning
of two of applicant’s cars, grain, and feed did not constitute persecution
because it was an isolated incident).

7. Discrimination and Harassment

“Neither discrimination nor harassment ordinarily amounts to persecution
under the INA, even if the conduct amounts to ‘morally reprehensible’
discrimination on the basis of race or religion.”_Eduard v. Ashcroft, 379 F.3d 182,
188 (5th Cir. 2004); see also_Fisher v. I.N.S., 79 F.3d 955, 961 (5th Cir. 1996)
(“Persecution is an extreme concept, which ordinarily does not include
discrimination on the basis of race or religion, as morally reprehensible as it may
be.” (cleaned up)). That is, “[p]ersecution cannot be based on ‘mere denigration,
harassment, and threats.” ” Tesfamichael v. Gonzales, 469 F.3d 109, 116 (5th Cir.
2006), see Cerritos-Quintanilla v. Barr, 826 F. App'x 386, 389 (5th Cir. 2020);
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Abdel-Masieh v. I.N.S., 73 F.3d 579, 586 (5th Cir. 1996) (no substantial evidence to
support BIA holding that applicant failed to establish persecution on a nationwide
basis where applicant provided evidence that government “promoted an agenda” that
“markedly increased religious intolerance and discrimination” countrywide);
Ibarra-Avilez v. Garland, No. 19-60273, 2022 WL 175538, at *3 (5th Cir. Jan. 19,
2022) (describing “discrimination and hate crimes on the basis of sexual orientation
and gender identity” as relevant to analysis of well-founded fear of future
persecution); Rodriguez v. Lynch, 643 F. App'x 365, 367 (5th Cir. 2016) (describing
“verbal harassment, name-calling, and discrimination due to his sexual orientation”
as non-persecutory in internal relocation analysis).

Cases in which harm amounted to discrimination and/or harassment rather than
persecution:

o Tesfamichael v. Gonzales, 469 F.3d 109, 116 (5th Cir. 2006) (upholding BIA’s
determination that “alleged discrimination against Eritreans from Ethiopia
fall[s] short of persecution.”)

e Ramlianthangua v. Gonzales, 184 F. App'x 413, 414 (5th Cir. 2006)
(applicant’s “past experiences of forced labor on a railroad project, beatings
for missing school on Sundays, and being placed in jail due to his family's
failure to pay a tax amounted to discrimination” not persecution)

e Ramirez-Lopez v. Garland, No. 20-60654, 2022 WL 1164807, at *1 (5th Cir.
Apr. 19, 2022) (holding that incidents were economic harrasment or
discrimination where applicant lost public utilities to her home, was denied
access to public hospital, and could not find work or was underpaid)

o Eminovska v. Gonzales, 177 F. App'x 429, 431 (5th Cir. 2006) (name-calling
and complaints by “Ethnic Turks . . . of discrimination, for example, in being
unable to educate their children in Turkish” insufficient for persecution)

o Nugroho v. Gonzales, 168 F. App'x 14, 16 (5th Cir. 2006) (“Discrimination
against ethnic Chinese [in Indonesia], while unfortunate, is not persecution.”

D. Age of the Victim

Other circuits have explicitly held that an applicant’s age at the time of the
harm is relevant to whether it rises to the level of persecution:

[A]Jge can be a critical factor” in determining whether a petitioner's
experiences cross this threshold. Liu v. Ashcroft, 380 F.3d 307, 314 (7th Cir.2004);
see, e.g., Hernandez—Ortiz v. Gonzales, 496 F.3d 1042, 1045 (9th Cir.2007); Jorge—
Tzoc v. Gonzales, 435 F.3d 146, 150 (2d Cir.2006) (per curiam). Where the events
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that form the basis of a past persecution claim were perceived when the petitioner
was a child, the fact-finder must “look at the events from [the child's] perspective,
[and] measure the degree of [his] injuries by their impact on [a child] of [his] age [
|.” Hernandez—Ortiz, 496 F.3d at 1046. The “ ‘harm a child fears or has suffered ...
may be relatively less than that of an adult and still qualify as persecution.” ” Liu,
380 F.3d at 314 (quoting Jeft Weiss, U.S. Dep't of Justice, Guidelines for Children's
Asylum Claims, 1998 WL 34032561, at *14 (Dec. 10, 1998)). Moreover, harm to a
child's family or community—upon whom the child depends—may contribute to a
finding of persecution against the child himself. See Jorge—Tzoc, 435 F.3d at 150;
see also Hernandez—Ortiz, 496 F.3d at 1045-46. Ordonez-Quino v. Holder, 760 F.3d
80, 91 (Ist Cir. 2014). The Fifth Circuit has not so stated explicitly.
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