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F.  Due Process Challenges to Certain Procedures and Statutory  
Provisions 

1. Summary Affirmance 

The BIA’s summary affirmance procedure, 8 C.F.R. § 1003.1(e)(4), does not 

violate due process. See Soadjede v. Ashcroft, 324 F.3d 830, 832-33 (5th Cir. 2003); 

Moin v. Ashcroft, 335 F.3d 415, 418 n.4 (5th Cir. 2003) (“In Soadjede v. Ashcroft, 

324 F.3d 830 (5th Cir. 2003), this Court held that BIA’s streamlined procedures, 

which allow for [a] single member of the BIA to summarily affirm an immigration 

judge’s opinion, do not violate the due process rights of aliens.”). Nor does the 

assignment of a case to a single BIA member under 8 C.F.R. § 1003.1(e) violate due 

process—even though a single BIA member cannot reverse an IJ’s decision except 

in limited circumstances. See Mejia-Alvarenga v. Garland, 95 F.4th 319, 326 (5th 

Cir. 2024) (reasoning that, because assignment to a single BIA member is 

discretionary, there is no liberty interest at stake). Under Fifth Circuit precedent, a 

noncitizen likely will not even succeed challenging summary affirmance on the 

grounds that the regulatory requirements for summary affirmance have not been 

satisfied. See Garcia-Melendez v. Ashcroft, 351 F.3d 657, 662-63 (5th Cir. 2003), 

abrogated on other grounds by Patel v. Garland, 596 U.S. 328 (2022). This is 

especially so if the petition would fail on the merits anyway. See, e.g., Huezo v. 

Mukasey, 269 F. App’x 374, 375 (5th Cir. 2008) (per curiam) (unpub.); Maqsood v. 

Ashcroft, 78 F. App’x 969, 970 (5th Cir. 2003) (per curiam) (unpub.). 

If the BIA summarily affirms the IJ’s order without opinion, the IJ’s decision 

becomes the reviewable order on appeal. Soadjede, 324 F.3d at 832; Chen v. 

Gonzales, 470 F.3d 1131, 1134 (5th Cir. 2006) (“When the BIA affirms the IJ’s 

decision without an opinion ... the IJ’s decision is the final agency decision for 

purposes of judicial review on appeal.”). However, if the absence of a BIA opinion 

makes it unclear whether the BIA affirmed the IJ on a reviewable basis (as opposed 

to an unreviewable one), the Court may vacate and remand for the BIA to issue an 

opinion clarifying whether the circuit court can review the decision. See Zhu v. 

Ashcroft, 382 F.3d 521, 527 (5th Cir. 2004). 

 

2. Summary Dismissal 
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The BIA can summarily dismiss an appeal when certain circumstances are 

met, such as a jurisdictional defect or a party’s failure to specify the reasons for 

appeal. 8 C.F.R. § 1003.1(d)(2). The Fifth Circuit has upheld this procedure on the 

grounds that the BIA is statutorily authorized to use it. See e.g., Rioja v. Ashcroft, 

317 F.3d 514, 515-16 (5th Cir. 2003) (per curiam).  

A noncitizen wishing to challenge summary dismissal on due-process grounds 

must first establish eligibility for relief from removal. See, e.g., Pacheco-Segura v. 

Ashcroft, 273 F.3d 1098 (5th Cir. 2001) (Table) (per curiam) (unpub.) (“Petitioner 

does not attempt to explain how he is eligible for relief from removal, nor has he 

made an attempt to demonstrate that had his case not been summarily dismissed, he 

would have demonstrated that the immigration judge erred in finding him 

removable.”); Rodarte-Quintana v. INS, 992 F.2d 324 (5th Cir. 1993) (Table) (per 

curiam) (unpub.) (BIA’s summary dismissal after appeal had been pending for six 

years was not a due-process violation “for it is impossible to see how this delay hurt 

[the noncitizen]. Not only did he remain in this country much longer than he 

otherwise would have done, but the delay provided even greater opportunities to 

attempt to cure the briefing deficiencies or submit new information to the Board.”).  

3. Reinstated Removal Proceedings 

Reinstatement of removal under 8 U.S.C. § 1231 and 8 C.F.R. § 241.8 is a 

summary removal procedure that applies to noncitizens who reenter the United 

States without authorization after having already been subject to a prior order of 

removal. Judicial review of reinstatement proceedings is limited. 8 U.S.C. 

§ 1231(a)(5). 

The summary nature of these proceedings has been upheld against due-

process challenges. Although individuals in reinstatement proceedings have due-

process rights, individuals must first establish “substantial prejudice,” which 

typically requires showing that the result would be different if additional procedural 

safeguards were implemented. See Ojeda-Terrazas v. Ashcroft, 290 F.3d 292, 302 

(5th Cir. 2002); De Zavala v. Ashcroft, 385 F.3d 879, 883 (5th Cir. 2004). And the 

original removal order may be collaterally attacked only if the original removal 

proceedings constituted a “gross miscarriage of justice.” Martinez v. Johnson, 740 

F.3d 1040, 1042 (5th Cir. 2014); Ramirez-Molina v. Ziglar, 436 F.3d 508, 513-14 

(5th Cir. 2006). Finally, the original removal proceedings cannot be reopened if the 
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noncitizen has reentered the United States without authorization. 8 U.S.C. 

§ 1231(a)(5); Rodriguez-Saragosa v. Sessions, 904 F.3d 349, 354-55 (5th Cir. 2018). 

Although reinstatement orders are subject to judicial review, Anderson v. 

Napolitano, 611 F.3d 275, 277-78 (5th Cir. 2010), the circuit court is unlikely to 

entertain a due-process challenge if the individual knows that he or she has already 

been removed from the United States subject to a removal order. See, e.g., 

Rodriguez-Saragosa, 904 F.3d at 355; Ojeda-Terrazas v. Ashcroft, 290 F.3d 292, 

302 (5th Cir. 2002). 

4. IIRIRA 

The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 

(“IIRIRA”) expanded and streamlined the federal government’s power to remove 

noncitizens, especially if the noncitizen entered without authorization or committed 

criminal offenses in the United States. Although IIRIRA has been criticized for 

reducing due-process protections for noncitizens, the statutory provisions have 

largely withstood constitutional challenge. 

Mandatory Detention. IIRIRA, for example, requires the Attorney General to 

hold noncitizens with certain criminal convictions in detention before deporting 

them. See 8 U.S.C. § 1226(c). The Supreme Court held that mandatory detention is 

not facially unconstitutional, Demore v. Kim, 538 U.S. 510 (2003), though indefinite 

detention may raise due-process concerns, Zadvydas v. Davis, 533 U.S. 678 (2001). 

Noncitizens subject to reinstated removal orders, however, are not entitled to bond 

hearings pending resolution of any withholding-only proceedings.  Johnson v. 

Guzman Chavez, 141 S. Ct. 2271 (2021). 

Stop-Time Rules.  Service of a Notice to Appear can stop the clock for the 

continuous-presence requirement to qualify for cancellation of removal under 8 

U.S.C. § 1229b(d)(1). The retroactive application of this stop-time rule has survived 

due-process challenges. Cantu-Delgadillo v. Holder, 584 F.3d 682, 689 (5th Cir. 

2009). Commission of certain crimes can also trigger the stop-time rule under 8 

U.S.C. § 1229b(d)(1). This provision has also survived due-process challenges 

because, even if applied retroactively, there is no constitutional right to cancellation 

of removal because it is discretionary. See Gonzalez-Torres v. INS, 213 F.3d 899, 

900 (5th Cir. 2000); Heaven v. Gonzales, 473 F.3d 167, 176-77 (5th Cir. 2006). 
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Retroactivity.  IIRIRA has raised some retroactivity concerns, particularly in 

its expansion of the list of criminal convictions that can make someone removable. 

In Vartelas v. Holder, 566 U.S. 257 (2012), the Supreme Court held that an IIRIRA 

provision at 8 U.S.C. § 1101(a)(13)(C) could not be applied retroactively to a lawful 

permanent resident whose conviction was obtained prior to IIRIRA’s enactment. 

The Fifth Circuit has similarly held that the “aggravated felony” provision at 8 U.S.C. 

§ 1229b(a)(3) cannot be applied retroactively to convictions prior to IIRIRA’s 

enactment. See Carranza-De Salinas v. Holder, 700 F.3d 768, 769 (5th Cir. 2012). 

Still, not all retroactivity challenges have been successful. See, e.g., Fernandez-

Vargas v. Gonzales, 548 U.S. 30 (2006) (IIRIRA’s penalties for reentry without 

authorization can be applied to noncitizens who reentered prior to IIRIRA’s 

enactment); Silva Rosa v. Gonzales, 490 F.3d 403, 404-05 (5th Cir. 2007) 

(reinstatement of removal order under IIRIRA against noncitizen who reentered the 

United States without authorization not impermissibly retroactive even though 

IIRIRA toughened penalties for reentry). 

Expedited Removal.  IIRIRA also created an “expedited” removal regime.  

“Generally, the right to due process includes the right to a hearing before an 

immigration judge prior to deportation.” United States v. Benitez-Villafuerte, 186 

F.3d 651, 656-57 (5th Cir. 1999). Under 8 U.S.C. § 1225(b)(1), however, DHS may 

summarily remove certain noncitizens without a hearing or review. Thus, while 

judicial review is ordinarily available for a final order of removal, 8 U.S.C. § 1252(a), 

an expedited removal order is generally not subject to judicial review. 8 U.S.C. 

§§ 1252(a)(2)(A), (e). The U.S. Supreme Court has held that IIRIRA’s curtailment 

on judicial review does not offend due process. See DHS v. Thuraissigiam, 140 S. 

Ct. 1959 (2020). In the Fifth Circuit, a due-process challenge to expedited-removal 

procedures is likely to be unsuccessful if all of the expedited-removal procedures 

were properly followed. See United States v. Lopez-Vasquez, 227 F.3d 476, 485 (5th 

Cir. 2000). 

5. Adjustment of Status 

Denial of adjustment of status under 8 U.S.C. § 1255 does not implicate due 

process. The Fifth Circuit “has repeatedly held that discretionary relief from removal, 

including an application for an adjustment of status, is not a liberty or property right 

that requires due process protection.” Ahmed v. Gonzales, 447 F.3d 433, 440 (5th 
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Cir. 2006); see also De Hovos v. Mukasey, 551 F.3d 339, 343 (5th Cir. 2008) 

(“[A]liens generally do not have a liberty interest in discretionary immigration relief. 

Adjustment of status is clearly discretionary....” (citations omitted)). 

6. Green Card Priority - 8 C.F.R. § 245.2(a)(2)(i)(B) 

Under 8 C.F.R. § 245.1(a), any noncitizen who is “physically present” in the 

United States “may apply for adjustment of status to that of a lawful permanent 

resident” (green card) unless ineligible for adjustment of status under the provisions 

of 8 C.F.R. §§ 245.1(b) & (c). Under 8 C.F.R. § 245.2(a)(2), however, an application 

for adjustment of status is not “properly” filed unless an immigrant visa is 

“immediately available” based on the noncitizen’s priority status. By statute, the U.S. 

Congress has specified limitations on the amount and priority of visas that may be 

issued. See 8 U.S.C. § 1151.  

The regulation at issue, 8 C.F.R. § 245.2(a)(2)(i)(B), gives priority to some 

applicants—but not others—in terms of when they may file their applications. See 

also 8 U.S.C. § 1153(b) (listing preferences for certain employment-based 

immigrants but not others). Lower priority applicants must wait for USCIS to 

approve their visa application before applying for adjustment of status. See 8 C.F.R. 

§ 245.2(a)(2)(i)(B). Thus, in some cases, a lower priority may result in the expiration 

of a temporary visa before an application is filed, leading to the noncitizen accruing 

unlawful presence time, especially if USCIS is experiencing processing delays. 

While the Ninth Circuit has held that there is no due-process right to 

concurrent application in this context even in the face of agency delays, Ruiz-Diaz 

v. United States, 703 F.3d 483, 488 (9th Cir. 2012) (reasoning that there is no 

statutory or constitutional right to concurrent filings in light of the statutory and 

regulatory preferences), the Fifth Circuit does not appear to have issued an opinion 

on this issue. However, the Fifth Circuit recently held that compelling USCIS to act 

more quickly on a green-card application is not a viable legal remedy unless a 

regulatory or statutory timeframe has been established. See Li v. Jaddou, No. 22-

50756, 2023 WL 3431237 (5th Cir. May 12, 2023) (per curiam) (unpub.) (citing Fort 

Bend Cnty. v. U.S. Army Corps of Eng’rs, 59 F.4th 180, 197 (5th Cir. 2023)).  

7. Particularly Serious Crime - 8 U.S.C. § 1231(b)(3)(B)(ii) 
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If the Attorney General decides that “the alien, having been convicted by a 

final judgment of a particularly serious crime is a danger to the community of the 

United States,” the AG may remove the noncitizen to a country notwithstanding 

threats in that country to the noncitizen’s race, religion, or other protected 

characteristics. 8 U.S.C. § 1231(b)(3)(B)(ii); see also 8 U.S.C. § 1158(b)(2)(A)(ii), 

(B)(i) (mandatory denial of asylum); 8 C.F.R. § 1208.16(d)(2) (mandatory denial of 

CAT withholding). 1  To determine whether a prior conviction qualifies as” a 

particularly serious crime, the Fifth Circuit uses “both a categorical and a case-by-

case test.” Aviles-Tavera v. Garland, 22 F.4th 478, 483 (5th Cir. 2022). For 

withholding of removal, an “aggravated felony” for which a non-citizen has been 

sentenced to an aggregated term of imprisonment of at least five years is 

categorically a particularly serious crime. 8 U.S.C. § 1231(b)(3)(B)(ii). In the asylum 

context, any aggravated felony—regardless of the length of the sentence—counts as 

a particularly serious crime. 8 U.S.C. § 1158(b)(2)(B)(i). Additionally, the Attorney 

General has the discretion to determine on a case-by-case basis whether a conviction 

is a particularly serious crime by considering the following factors: the nature of the 

conviction, the type of sentence imposed, and the underlying facts and circumstances 

of the conviction. Aviles-Tavera, 22 F.4th at 483. 

Note that the term “particularly serious crime” has survived a void-for-vagueness 

challenge in some circuits. See, e.g., Mumad v. Garland, 11 F.4th 834, 839-40 (8th 

Cir. 2021); Guerrero v. Whitaker, 908 F.3d 541, 544 (9th Cir. 2018). Although the 

Fifth Circuit has not squarely considered this issue, it seems unlikely that a 

vagueness challenge would be successful in this Circuit. 

 

8. Crime of Violence Residual Clause - 18 U.S.C. § 16(b) 

A noncitizen who has been convicted of an “aggravated felony” will be 

deported under 8 U.S.C. § 1227(a)(2)(A)(iii). The INA defines the term aggravated 

felony as including any “crime of violence” as defined in 18 U.S.C. § 16. 8 U.S.C. 

§ 1101(a)(43)(F). As defined there, “crime of violence” means (a) a criminal offense 

that has as an element “the use, attempted use, or threatened use of physical force 

against the person or property of another” or (b) any other felony offense that “by 

 
1 A “particularly serious crime” does not bar deferral of removal under CAT. See 8 C.F.R. 1208.17(a). 
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its nature, involves a substantial risk that physical force against the person or 

property of another may be used in the course of committing the offense.”  8 U.S.C. 

§§ 16(a), (b). In Sessions v. Dimaya, 138 S. Ct. 1204 (2018), the U.S. Supreme Court 

held that the definition’s residual clause—subsection (b)’s “substantial risk” 

prong—was unconstitutionally vague under the Court’s due-process jurisprudence. 

The Fifth Circuit has indicated that Dimaya is retroactive.  United States v. Vargas-

Soto, 35 F.4th 979, 989 (5th Cir. 2022). 

9. Good Moral Character - 8 U.S.C. § 1101(f)(1) 

The INA specifies that certain activities or qualities automatically disqualify 

someone from having “good moral character” for purposes of the statute. 8 U.S.C. 

§ 1101(f). For example, a “habitual drunkard” cannot be found to have “good moral 

character.” 8 U.S.C. § 1101(f)(1). The Fifth Circuit has held, albeit in an unpublished 

opinion, that a vagueness challenge to § 1101(f) is unlikely to succeed because there 

is “no constitutionally protected liberty interest in the discretionary relief of 

cancellation of removal or in eligibility for that relief” anyway. Reynoso-Ramirez v. 

Barr, 786 F. App’x 473, 473 (5th Cir. 2019) (per curiam) (unpub) (citing Sattani v. 

Holder, 749 F.3d 368, 372 (5th Cir. 2014), and United States v. Lopez-Ortiz, 313 

F.3d 225, 231 (5th Cir. 2002)); see also Rivas-Banos v. Holder, 344 F. App’x 30, 31 

(5th Cir. 2009) (per curiam) (unpub.) (denying petition for review of due-process 

challenge to denial of cancellation of removal because that relief is discretionary). 

10. Crimes Involving Moral Turpitude 

A noncitizen who has been convicted of a “crime involving moral turpitude” 

may be subject to deportation under 8 U.S.C. § 1227(a)(2)(A)(i). The U.S. Supreme 

Court has long held that the term “moral turpitude” is not so facially vague as to 

violate due process. Jordan v. De George, 341 U.S. 223, 232 (1951).  The Fifth 

Circuit affords deference to the BIA’s definition of moral turpitude, which refers to 

“conduct that shocks the public conscience as being inherently base, vile, or 

depraved, and contrary to the accepted rules of morality” acts that are “intrinsically 

wrong,” especially if the criminal act “is accompanied by a vicious motive or a 

corrupt mind.” Diaz Esparza v. Garland, 23 F.4th 563, 567 (5th Cir. 2022) (citation 

omitted). 

11. Statutory Cap on Grants of Cancellation of Removal 
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“Cancellation of removal is a coveted and scarce form of relief. Under the 

INA, the Attorney General may cancel the removal of only 4,000 aliens per year.”  

Matter of Castillo-Perez, 27 I&N Dec. 664, 669 (A.G. 2019); see 8 U.S.C. 

§ 1229b(e) (imposing statutory cap on cancellation of removal). Although there does 

not appear to be a Fifth Circuit opinion on the issue, the Ninth Circuit rejected a 

noncitizen’s argument that this statutory cap on relief from removal deprived him of 

his due process right to a fair hearing. See Mendez-Garcia v. Lynch, 840 F.3d 655, 

669 (9th Cir. 2016). 
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