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IV. HISTORICAL CONTEXT 

A. Reorganization of the Immigration and Naturalization Service 

The INS was abolished on March 1, 2003, pursuant to the Homeland 

Security Act of 2002. See Pub. L. No. 107-296 § 471, 116 Stat. 2135 (2002); 

Khalid v. DHS, 1 F. Supp. 3d 560, 570 (S.D. Tex. 2014).  Immigration functions 

were transferred to the following agencies within the newly created Department of 

Homeland Security (“DHS”): 

1. U.S. Immigration and Customs Enforcement (“ICE”), responsible for 

noncitizen removal and detention. 

2. U.S. Citizenship and Immigration Services (“USCIS”), responsible for 

immigration services such as naturalization, asylum, refugee 

processing, and adjustment of status. 

3. U.S. Customs and Border Protection (“CBP”), responsible for border 

patrol and processing people through ports of entry. 

 

B.  Reorganization of Administrative Regulations 

The Homeland Security Act of 2002 transferred the functions of the former 

Immigration and Naturalization Service (“INS”) to the Department of Homeland 

Security (“DHS”). See 68 Fed. Reg. 9824 (Feb. 28, 2003). The Executive Office 

for Immigration Review (“EOIR”), including the Board of Immigration Appeals 

and the Immigration Judges, remain under the Department of Justice. Id. These 

changes required reorganization of the administrative regulations governing 

immigration proceedings to reflect the transfer of INS functions to DHS. See 68 

Fed. Reg. 9824 (Feb. 28, 2003). The DHS regulations begin at 8 C.F.R. § 1.1 et 

seq.; the EOIR regulations begin at 8 C.F.R. § 1001.1 et seq. 

C.  Exclusion Orders 

Before IIRIRA, noncitizens who had not made an “entry” into the United 

States were placed in exclusion proceedings. See United States v. Ramirez-

Carcamo, 559 F.3d 384, 386-87 (5th Cir. 2009).  Under pre-IIRIRA law, the only 

avenue for judicial review of a final order of exclusion was for the alien to file a 

petition for a writ of habeas corpus in the district court.  Hernandez-Rodriguez v. 

Pasquarell, 118 F.3d 1034, 1038 (5th Cir. 1997); Delgado-Carrera v. U.S. I.N.S., 
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773 F.2d 629, 632 n. 14 (5th Cir. 1985); Sabino v. Reno, 8 F. Supp. 2d 622, 626 

(S.D. Tex. 1998); see also 8 U.S.C. § 1105a(b) (repealed) (“any alien against whom 

a final order of exclusion has been made ... may obtain judicial review of such order 

by habeas corpus proceedings and not otherwise”). 

IIRIRA’s permanent rules “abolished the distinction between exclusion and 

deportation procedures, creating a uniform ‘removal’ proceeding.” Vartelas v. 

Holder, 566 U.S. 257, 132 S. Ct. 1479, 1481 (2012); see also Requena-Rodriguez v. 

Pasquarell, 190 F.3d 299, 308 (5th Cir. 1999) (“Before IIRIRA, the INA always 

distinguished between exclusion proceedings, which were brought against aliens 

attempting to enter the United States (including those returning to the United States), 

and deportation proceedings, which were brought against aliens already present in 

the United States. (IIRIRA’s permanent provisions have collapsed both kinds of 

proceedings into a single category of ‘removal.’”)). IIRIRA’s transitional rules 

redirected review of exclusion orders from the district courts to the courts of appeal.  

See IIRIRA § 309(c)(4)(A). 
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