IV. SOURCE OR AGENT OF PERSECUTION

To qualify for asylum, the source of the persecution must be the government
or persons or groups that the government is unwilling or unable to control. E.g.,
Tesfamichael v. Gonzales, 469 F.3d 109, 113 (5th Cir. 2006) (“Past persecution
entails harm inflicted [] on account of a statutorily enumerated ground by the
government or forces that a government is unable or unwilling to control.”) ((citing
8 C.F.R. § 1208.13(b)(1)); Sanchez-Amador v. Garland, 30 F.4th 529, 533 (5th Cir.
2022) (“Persecution refers to harm inflicted either by the government or by private
actors whom the government ‘is unable or unwilling to control.””) Indeed,
persecution is defined as the “infliction of suffering or harm, under government
sanction, upon persons who differ in a way regarded as offensive.” Litanya v.
Holder, 471 F. App’x 258, 259 (5th Cir. 2012).

“To prove that a government is unable or unwilling to protect against private
persecution, an applicant for asylum must show that the government condoned the
private violence or at least demonstrated a complete helplessness to protect the
applicant.” Mejia-Alvarenga v. Garland, 95 F.4th 319, 324 (5th Cir. 2024) (internal
citations and quotation marks omitted); see also L.N. v. Garland, 109 F.4th 389,
394 (5th Cir. 2024) (“If the alleged persecution is committed by a private party, the
asylum-seeker must also show that the government officials are unable or
unwilling to help.”). That “completely helplessness” requires showing that the
home government “has ‘more than difficulty . . . controlling private behavior.””
Bertrand v. Garland, 36 F.4th 627, 631-32 (5th Cir. 2022) (quoting Gonzales-Veliz
v. Barr, 938 F.3d 219, 233 (5th Cir. 2019). Indeed, a “government is not ‘unable or
unwilling’ to protect against private violence merely because it has difficulty
solving crimes or anticipating future acts of violence.” /d.

The agency may not speculate as to why the government responds as it does
to a report of private violence. Reyes-Hoyes v. Garland, No. 20-60133, 2023 WL
3075064, at *9 (5th Cir. Apr. 25, 2023) (vacating and remanding where 1J
“inexplicably” interpreted policeman’s words as a “friendly warning” rather than a
“threat condoning future persecution or statement that the government “would or
could do nothing to prevent future persecution™).

A. Reporting of Persecution Not Always Required

Whether an applicant has reported or failed to report harm to authorities may
be considered by courts in determining whether the government is unable or
unwilling to control a private persecutor. See, e.g., Reves-Hoves v. Garland, No.
20-60133, 2023 WL 3075064, at *10 (5th Cir., Apr. 25, 2023).
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An applicant’s reasons for not reporting to the authorities are relevant. /d.
For example, where an applicant testifies “that she started to receive threats shortly
after she made her report to the police,” this “provides an explanation for her not
reporting the other incidents—she feared going to the police would be futile or
would make the persecution worse.” Reyes-Hoves v. Garland, No. 20-60133, 2023
WL 3075064, at *10 (5th Cir. Apr. 25, 2023) (citing Arevalo-Velasquez v. Whitaker,
752 F. App'x 200, 201-02 (5th Cir. 2019) (recognizing that “the BIA did not
establish a rule that an applicant is required to report her abuse to establish the
government is unable or unwilling to control her abuser” and that evidence could
show that reporting would lead to “worsened” circumstances) and Bringas-
Rodriguez v. Sessions, 850 F.3d 1051, 1069 (9th Cir. 2017) (“Whether a victim has
reported or attempted to report violence or abuse to the authorities is a factor that
may be considered, as is credible testimony or documentary evidence explaining
why a victim did not report.”))

But an applicant’s “‘subjective belief that it would have been futile to report
... abuse to authorities’ is not sufficient to overturn the BIA under the substantial
evidence standard.”Sanchez-Amador v. Garland, 30 F.4th 529, 534 (5th Cir. 2022)
(quoting Arevalo-Velasquez, 752 F. App'x at 202) (noting that applicant had
“presented substantial country condition evidence speaking to how ineffective the
authorities have been at combatting domestic violence.””) And an applicant’s failure
to report to authorities threats of harm by non-government actors may deprive the
government of an opportunity to address such threats and, as a result, makes it
difficult for an applicant to establish that the government was “unable or
unwilling” to address them. See Mejia-Alvarenga v. Garland, 95 F.4th 319, 325
(5th Cir. 2024) (citing Sanchez-Amador v. Garland, 30 F.4th 529, 534 (5th Cir.
2022) (“[O]ne would be hard-pressed to find that the authorities were unable or
unwilling to help [applicant] if she never gave them the opportunity to do so.”)).

The court will also consider which incidents of alleged persecution were
reported, and the response to each. See Jaco v. Garland, 24 F.4th 395, 407 (5th Cir.
2021) (holding that where applicant reported only one incident of domestic
violence to authorities due to partner’s threat to kill applicant if she reported, “the
record reflects that the government was responsive to [applicant’s] fears when
apprised of them™); Mejia-Alvarenga v. Garland, 95 F.4th 319, 325 (5th Cir. 2024).

B. Cases Discussing Source or Agent of Persecution (Government or
Private Actor)
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See:

Reyes-Hoves v. Garland, No. 20-60133, 2023 WL 3075064, at *9 (5th Cir.
Apr. 25, 2023) (see above)

Bertrand v. Garland, 36 F.4th 627, 631-32 (5th Cir. 2022) (see above)

Adebisi v. ILN.S., 952 F.2d 910, 913—14 (5th Cir. 1992) (finding no
persecution where applicant was unwilling to seek government aid because
of local superstitions, not because of “specially oppressive” political or
government conditions).

Shehu v. Gonzales, 443 F.3d 435, 437 (5th Cir. 2007) (finding no persecution
where Kosovar Muslim alleged persecution by Serbian paramilitary forces
that were no longer in control of Kosovo);

Jaco v. Garland, 24 F.4th 395, 407 (5th Cir. 2021) (government not unable
or unwilling—indeed “responsive to [applicant’s] fears when apprised of
them—where applicant “received child support and a restraining order from
the Honduran government against her former partner” and reported one of
two violations of restraining order to “the judge, and never informed the
police.”)

Mejia-Alvarenga v. Garland, 95 F.4th 319, 325 (5th Cir. 2024) (government
not unable or unwilling where government arrested and detained private
actor for alleged rape and pursued the case after applicant stopped
cooperating, even though government did not make effort to address
unreported or reported-but-vague threats).
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