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V. PAST PERSECUTION 

To be eligible for asylum, an applicant must establish that they are a 
“refugee” in one of two ways:  

(1) by proving past persecution on account of a protected ground, which 
entitles the applicant to a presumption of a well-founded fear of future 
persecution on the basis of the original claim, Singh v. Barr, 920 F.3d 
255, 259 (5th Cir. 2019) (citing 8 C.F.R. § 208.13(b)(1)), or  
 
(2) by proving a well-founded fear of persecution even in the absence 
of past persecution. Eduard v. Ashcroft, 379 F.3d 182, 188 (5th Cir. 
2004). If the applicant's fear of future persecution is unrelated to any 
past persecution, no presumption applies and “the applicant bears the 
burden of establishing that the fear is well-founded.” 8 C.F.R. § 
208.13(b)(1)). 
 

The regulations implementing the INA provide that past persecution must have 
occurred “in the proposed country of removal.” Zhu v. Gonzales, 493 F.3d 588, 
600 (5th Cir. 2007) (quoting 8 C.F.R. § 1208.16(b)(1)(i)). 
 

“Past persecution entails harm inflicted on the alien on account of a 
statutorily enumerated ground by the government or forces that a government is 
unable or unwilling to control.” Tesfamichael v. Gonzales, 469 F.3d 109, 113 (5th 
Cir. 2006). 

 
Cross-reference: Persecution 
 

“While an applicant’s fear of persecution “cannot be based solely on general 
violence and civil disorder, fear based on a protected belief or characteristic is 
[not] negated simply because of general violence and civil disorder.” See Eduard 
v. Ashcroft, 379 F.3d 182, 190 (5th Cir. 2004); See also Reyes v. Garland, No. 22-
60015, 2023 U.S. App. LEXIS 11504, *3 (5th Cir. 2023). That is, "[a]sylum is not 
available to every victim of civil strife, but is restricted to those persecuted for 
particular reasons." Hallman v. INS, 879 F.2d 1244, 1247 (5th Cir. 1989) (bombing 
raid on the applicant’s Salvadoran village was not evidence of past persecution 
because the bombing was not on account of the applicant’s individualized political 
opinion).  
 

A. Presumption of a Well-Founded Fear 
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An applicant who establishes past persecution is also presumed to have a 
well-founded fear of future persecution on the basis of the original claim. 8 C.F.R. 
§ 208.13(b)(1); Singh v. Barr, 920 F.3d 255, 259 (5th Cir. 2019); Matei v. 
Garland, No. 22-60144, 2023 U.S. App. LEXIS 6315, at *5 (5th Cir. 2023); 
Arulnanthy v. Garland, 17 F.4th 586, 595 (5th Cir. 2021) (asylum applicants who 
establish past persecution shall also be presumed to have a well-founded fear of 
future persecution); Herrera Morales v. Sessions, 860 F.3d 812, 816 (5th Cir. 
2017) (“When presented with evidence of past-persecution, we infer a well-
founded fear of future persecution.”); Lopez v. Garland, 852 F. App'x 758, 765 
(5th Cir. 2021) (entitled to the presumption “unless the applicant's fear of future 
persecution is unrelated to his or her past persecution”);  Cinaj v. Gonzales, 247 F. 
App'x 537, 539 (5th Cir. 2007). 
  

That presumption may be rebutted by the government [DHS] proving by a 
preponderance of the evidence that either (1) “there has been a fundamental change 
in circumstances such that the applicant no longer has a well-founded fear of 
persecution in the applicant's country of nationality.” Singh v. Barr, 920 F.3d 255 
(5th Cir. 2019) (internal citations omitted); or (2) the applicant can reasonably 
relocate within their home country to avoid future persecution.  Reyes-Hoyes v. 
Garland, No. 20-60133, 2023 U.S. App. LEXIS 10069, at *20 (5th Cir. 2023). See 
also Rubio v. Garland, 853 F. App'x 938, 940 (5th Cir. 2021) (“If an alien 
can establish past persecution based on [a protected ground], the burden shifts to 
the Government to show the threat no longer exists or can be mitigated through 
relocation.”) 
 

B. Rebutting the Presumption of a Well-Founded Fear 

 

1. Fundamental Change in Circumstances  

Pursuant to 8 C.F.R. § 1208.13(b)(1)(i) & (ii), the government [DHS] can 
rebut a presumption of a well-founded fear of persecution “by showing by a 
preponderance of the evidence that . . .  there has been a fundamental change in 
circumstances such that the applicant no longer has a well-founded fear of 
persecution.” Song Lin v. Holder, 472 F. App'x 320, 321 (5th Cir. 2012) (internal 
citations omitted); See also Singh v. Barr, 920 F.3d 255, 259 (5th Cir. 2019) 
(“DHS bore the burden of rebutting that presumption by showing either that a 
fundamental change in circumstances has occurred or that it would be reasonable 
to relocate to a different part of India); Song Lin v. Holder, 472 F. App'x 320, 321 
(5th Cir. 2012) (“Both the IJ and BIA determined that DHS had rebutted the 
presumption by showing both that [the Applicant] could relocate safely within 
China and that there had been a fundamental change in circumstances.”); Cinaj v. 
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Gonzales, 247 F. App'x 537, 539 (5th Cir. 2007) (vacating and remanding where 
BIA wrongly placed the burden of rebutting the presumption on the applicant.); 
Sintayehu Abebe Wondimu v. Ashcroft, No. 01-60296, 2002 U.S. App. LEXIS 
29623, at *10 (5th Cir. 2002) (the government “must rebut the presumption of 
a future fear of persecution by providing evidence that conditions in the country 
have ‘changed’ — more specifically, that conditions have changed for the better.”). 
 

2. Government’s Burden  

 

To meet its burden under 8 C.F.R. § 208.13(b)(1) to prove a fundamental 
change of circumstances by a preponderance of the evidence, the government must 
prove that the change in circumstances is such that the applicant no longer has a 
well-founded fear of future persecution. Cinaj v. Gonzales, 247 F. App'x 537, 539 
(5th Cir. 2007) (vacating and remanding where the BIA failed to “switch the 
burden of proof to the government” after the applicant proved past persecution). 
The “particular circumstances confronting an asylum applicant” must be 
considered “when determining whether there is a danger of future persecution.” Id. 
An “individualized assessment” is required. Id.  
 

If an applicant proves past persecution and the government makes no 

arguments concerning changed country conditions before the IJ or BIA, the 

applicant is entitled to the presumption and the court will not remand to provide 

the government another opportunity to do so. See Argueta-Hernandez v. Garland, 

87 F.4th 698, 710 (5th Cir. 2023) (“Because the government has not suggested that 

there has been a fundamental change in conditions or that [the applicant] can 

relocate . . ., there is an indication that he will face future persecution.”) 

 

a. State Department Report  

 

While an individualized assessment of the circumstances confronting the 
applicant is required, Cinaj, 247 F. App’x at 539 (5th Cir. 2007), generalized 
information from a State Department report on country conditions may be 
sufficient to rebut the presumption of future persecution. See Getachew v. 
Ashcroft, 103 F. App'x 846, 847 (5th Cir. 2004); Diallo v. Holder, 601 F. App'x 
300, 301 (5th Cir. 2015); Latif v. Ashcroft, No. 00-60747, 2001 U.S. App. LEXIS 
31802 (5th Cir. 2001); (internal citations and quotations omitted). The U.S. State 
Department reports on country conditions are “the most appropriate and perhaps 
the best resource the Board could look to in order to obtain information on political 
situations in foreign nations.” Rojas v. INS, 937 F.2d 186, 190 n.1 (5th Cir. 1991). 
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Still, “all the relevant evidence” must be given “meaningful consideration.” 
Cabrera v. Sessions, 890 F.3d 153, 162 (5th Cir. 2018); see also Shehu v. 
Gonzales, 443 F.3d 435, 439 (5th Cir. 2006) (changed circumstances finding 
supported by substantial evidence where IJ considered both State Department 
reports and other documents submitted by both parties); Kassa v. Ashcroft, 83 F. 
App'x 601, 602 (5th Cir. 2003) (“Sources such as the United States States 
Department are the most appropriate and perhaps the best resource . . . to obtain 
information on political situations in foreign nations . . . [the court] will not reverse 
the BIA's finding merely because [it] disagree[s] with the BIA's evaluation of the 
facts or weighing of the evidence.”) Where the feared persecution is formally 
prohibited but the State Department report notes that “some” violations continue, 
presumption has not been rebutted. Zhu v. Gonzales, 493 F.3d 588, 601 (5th Cir. 
2007).  
 

b. Administrative Notice of Changed Country Conditions  

 

The BIA has the power to take administrative notice of “commonly 
acknowledged facts and technical or scientific facts that are within the agency's 
area of expertise.” Rivera–Cruz v. INS, 948 F.2d 962, 967 (5th Cir.1991) (some 
punctuation omitted); see also Faddoul v. INS, 37 F.3d 185, 190–91 (5th Cir.1994) 
(examining Rivera–Cruz); Latif v. Ashcroft, 264 F.3d 1142 (5th Cir. 2001) (on 
DHS appeal of IJ grant of asylum, BIA finds presumption rebutted by changed 
country conditions based on administratively noticed facts).  The BIA has “wide 
latitude” to take notice of official documents. Enrique-Gutierrez v. Holder, 612 
F.3d 400, 410-11 (5th Cir. 2010). Usually, when the BIA takes notice of "official 
documents," it takes notice of State Department reports current events in foreign 
countries. Id. at 410; See 67 Fed. Reg. at 54892 (explaining that § 1003.1(d)(3)(iv) 
"make[s] clear that the Board may take administrative notice . . . of the contents of 
official documents such as the country condition reports prepared by the 
Department of State").   
 

If the BIA uses that power on remand “to introduce additional evidence of 
changed country conditions,” the applicant “must be afforded the right to respond 
to these facts and introduce additional evidence of his own through a timely motion 
to reopen.” Wondimu v. Ashcroft, 48 F. App'x 102 (5th Cir. 2002) (noting that the 
due process concern around this process “may have some validity”). The denial of 
such a motion to reopen can be appealed to the Fifth Circuit. Id. But where the 
applicant claims the BIA engaged in impermissible fact finding, they need not 
exhaust administrative remedies by filing a motion to reconsider with the BIA. 
Santos-Zacaria v. Garland, 598 U.S. 411 (2023) (where BIA finds presumption 
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rebutted in the first instance, Fifth Circuit has jurisdiction over petition for review 
arguing that BIA engaged in impermissible fact-finding even though motion to 
reconsider not first filed with the BIA).  
 

An “attempt to argue officially noticed facts for this first time [before the 
Fifth Circuit] is misplaced, for [the Fifth Circuit] cannot weigh evidence that has 
not been brought previously before the Board.” Rivera-Cruz v. INS, 948 F.2d 962 
(5th Cir. 1991); but cf. Shehu v. Gonzales, 443 F.3d 435, 437 (5th Cir. 2006) 
(taking judicial notice of events which indicate that the Kosovar government is 
different from the government that persecuted the applicant). Where the BIA takes 
official notice of a “fact” that the Fifth Circuit “recognize[s] as wrong or not 
‘commonly acknowledged,’ . . . the court need not wait for rehearing by the 
agency, and may, in assessing whether the taking of notice was proper, reverse the 
noticed finding or remand to the agency for further explanation.” Id. at n4.  
 

c. Cases where Changed Circumstances or Conditions Were  

 Insufficient to Rebut Presumption of Well-Founded Fear  

 

See Li v. Ashcroft, 82 F. App'x 357, 358 (5th Cir. 2003) (per curiam) (“no 
evidence that conditions had changed”);  Wondimu v. Ashcroft, 48 F. App’x 102 
(5th Cir. 2002) (“positive characterization” of relevant conditions undermined by 
more guarded opinion in separate State Department report, such that on balance 
conditions deemed worsening );  Zhu v. Gonzales, 493 F.3d 588, 601 (5th Cir. 
2007) (State Department reports showing formal policy change insufficient to 
rebut presumption where, “some” reports of continued harm). 

 
d. Cases where Changed Circumstances of Conditions Were  

 Sufficient to Rebut Presumption of Well-Founded Fear  
 

● Shehu v. Gonzales, 443 F.3d 435, 439 (5th Cir. 2006) (changed 
circumstances finding supported by substantial evidence where IJ considered 
both State Department reports and other documents submitted by both 
parties and where past persecution was based on persecution by Serbian 
military forces in Kosovo and the government demonstrated that the Kosovo 
police force was no longer controlled by Serbian forces).  

● Diallo v. Holder, 601 F. App’x 300 (5th Cir. 2015) (finding of changed 
circumstances supported by substantial evidence where “the government that 
persecuted [applicant] is no longer in power, and the country report states 
that there were no reports of politically motivated disappearances”).  
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● Getachew v. Ashcroft, 103 F. App’x 846 (5th Cir. 2004) (finding of changed 
circumstances supported by substantial evidence where State Department 
report indicates that the Ethiopian government is no longer forcibly 
deporting Eritreans or Ethiopians with Eritrean heritage and where 
“members of [applicant’s] family currently live in Ethiopia without fear of 
persecution.”) 

● Salgado Paniagua v. Holder, 444 F. App’x 750 (5th Cir. 2011) (changed 
circumstances finding supported by substantial evidence where State 
Department report indicates significant change in political landscape, 
specifically “no reports that the government was responsible for politically 
motivated killings, disappearances, or imprisonments” since election).  

 

3. Internal Relocation 

 
Pursuant to 8 C.F.R. § 1208.13(b)(1)(i) & (ii), the government [DHS] can 

rebut a presumption of a well-founded fear of persecution by showing, “by a 
preponderance of the evidence . . . that the [applicant] could avoid future 
persecution by relocating to another part of the alien's country.” Cinaj v. Gonzales, 
247 F. App'x 537, 538 (5th Cir. 2007) (internal quotations omitted); see also Singh 
v. Barr, 920 F.3d 255, 259 (5th Cir. 2019) (“First, the DHS may rebut the 
presumption of future persecution if it can show that there has been a fundamental 
change in circumstances such that the applicant no longer has a well-founded fear 
of persecution in the applicant's country of nationality. Second, the DHS may rebut 
the presumption by showing that the applicant could avoid future persecution by 
relocating to another part of the application's country of nationality.”); Herrera v. 
Garland, No. 21-60120, 2023 U.S. App. LEXIS 2575, at *6 (5th Cir. 2023) 
(presumption of future persecution is rebutted if shown “by a preponderance of the 
evidence that the applicant could avoid future persecution by relocating to another 
part of the applicant's country of nationality . . . and under all the circumstances, it 
would be reasonable to expect the applicant to do so.”) 
 

Meeting this burden requires more than “perfunctory arguments.” Singh v. 
Sessions, 898 F.3d 518, 521 (5th Cir. 2018). Even where other decisions recognize 
that members of a certain protected group are generally able to safely relocate 
within a given country, “no case indicates that the DHS can meet its burden 
without producing any evidence specific to the petitioner’s ability . . . to safely 
relocate within his home country.” Id. (and noting “we have not found a single 
case where a circuit court has affirmed the BIA on this issue with a record as 
barren as the one now before us.”). 
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Relocation analysis consists of two steps: (1) “Under the first step, an 
Immigration Judge must decide whether the applicant could avoid future 
persecution by relocating to another part of the applicant's country of nationality. 
The second step of the inquiry is whether under all the circumstances, it would be 
reasonable to expect the applicant to do so.” Singh v. Sessions, 898 F.3d 518, 522 
(5th Cir. 2018). (quoting 8 C.F.R. § 1208.13(b)(1)(i)(B)) (internal citations 
omitted). For an applicant to be able to safely relocate internally, “there must be an 
area of the country where he or she has no well-founded fear of persecution.” Id. 
(citations omitted).  
 

When determining whether relocation is reasonable, adjudicators consider 
the following non-exhaustive factors: “whether the applicant would face other 
serious harm in the place of suggested relocation; any ongoing civil strife within 
the country; administrative, economic, or judicial infrastructure; geographical 
limitations; and social and cultural constraints, such as age, gender, health, and 
social and familial ties.” Reyes-Hoyes v. Garland, No. 20-60133, 2023 U.S. App. 
LEXIS 10069, at *22 (5th Cir. 2023) (citing 8 C.F.R. § 1208.13(b)(3)). The 
regulation provides that that non-exhaustive list of factors “may, or may not, be 
relevant, depending on all the circumstances of the case, and are not necessarily 
determinative of whether it would be reasonable for the applicant to relocate.” 8 
C.F.R. § 1208.13(b)(3). See also Reyes-Hoyes v. Garland, No. 20-60133, 2023 
U.S. App. LEXIS 10069 (5th Cir. 2023) (relocation not realistic for an  applicant 
when the options would not be safer or substantially better for them).1 
 

Internal relocation is not reasonable if it would force the applicant to live in 
hiding. Singh v. Sessions, 898 F.3d 518, 522 (5th Cir. 2018). Rather, “there must 
be an area of the country where he or she has no well-founded fear of persecution. 
The relocation area must present circumstances that are substantially better than 
those giving rise to a well-founded fear of persecution, because the purpose of the 
relocation rule is not to require an applicant to stay one step ahead of persecution.” 
Reyes-Hoyes v. Garland, No. 20-60133, 2023 WL 3075064, at *7 (5th Cir. Apr. 
25, 2023) (internal citations omitted). 
 

 
1 In 2021, 8 C.F.R. § 1208.13(b)(3) was amended to create a “presumption that internal relocation would be 

reasonable” whenever the persecutor is “not the government or a government-sponsored actor.” 8 C.F.R. § 
1208.13(b)(3)(iii) (2022). However, the implementation, enforcement, and application of this language has been 
stayed by a nationwide injunction. See Pangea Leg. Servs. v. U.S. Dep't of Homeland Sec., 512 F. Supp. 3d 966, 977 
(N.D. Cal. 2021); see also Reyes-Ramos v. Garland, 57 F.4th 367, 369 n.1 (1st Cir. 2023) (acknowledging the 
injunction); Zepeda-Lopez v. Garland, 38 F.4th 315, 323 n.5 (2d Cir. 2022) (same). Thus, the previous regulation 
still governs. Ullah v. Garland, 72 F.4th 597, 603 (4th Cir.), modified on reh'g, 95 F.4th 151 (4th Cir. 2023), 
judgment entered, No. 22-1026, 2023 WL 9898319 (4th Cir. Oct. 12, 2023) (referencing 85 FR 80274-01 (2020)). 
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Where the persecutor is a government or is government sponsored, it is 
presumed that internal relocation would not be reasonable. 8 C.F.R. § 
1208.13(b)(3)(ii). DHS can overcome that presumption by demonstrating through a 
preponderance of the evidence that, under all circumstances, it would be 
reasonable for the applicant to relocate. Id.; Singh v. Sessions, 898 F.3d 518, 521-2 
(5th Cir. 2018) (holding that DHS failed to show that there was a specific area of 
India where the applicant did not have a well-founded fear of persecution and 
thereby did not rebut the applicant’s well-founded fear). 
 

The Fifth Circuit reviews the internal relocation analysis for substantial 
evidence. Reyes-Hoyes v. Garland, 2023 WL 3075064 (5th Cir. 2023) (holding 
that evidence compelled the conclusion that internal relocation to certain areas was 
not reasonable but remanding for the BIA to make findings and conclusions on 
whether relocation was reasonable to city where applicant testified that living was 
very difficult because of economic, social, and familial considerations).  
 
C. Humanitarian Asylum 
  

The IJ or BIA may grant humanitarian asylum to a victim of past 
persecution, even absent evidence of a well-founded fear of future persecution, “if 
the asylum seeker establishes (1) ‘compelling reasons for being unwilling or 
unable to return to the country arising out of the severity of the past persecution,’ 8 
C.F.R. § 1208.13(b)(1)(iii)(A), or (2) ‘a reasonable possibility that he or she may 
suffer other serious harm upon removal to that country,’ 8 C.F.R. § 
1208.13(b)(1)(iii)(B).” Singh v. Barr, 920 F.3d 255, 258 n.3 (5th Cir. 2019); Shehu 
v. Gonzales, 443 F.3d 435, 440 (5th Cir. 2006) (“For [humanitarian asylum] to be 
invoked, the past persecution suffered by an alien must be particularly severe, as 
was the case of the German Jews, the victims of the Chinese Cultural Revolution, 
survivors of the Cambodian genocide, and a few other such extreme cases. . . Mild 
persecution may be something of an oxymoron, but the regulation makes clear that 
a refugee who has no reasonable fear of future persecution must indeed prove that 
his past persecution was a severe rather than a mild (bordering on 'mere' 
discrimination) form of persecution.”) (quoting Bucur v. INS, 109 F.3d 399, 405 
(7th Cir. 1997)); Rojas v. INS, 937 F.2d 186, 189 (5th Cir. 1991) (affirming a 
denial of humanitarian asylum to applicant who was arrested, beaten, and tortured 
for refusing to serve in the Sandanista militia and subsequently fired from his job).   
 

These two prongs are distinct. Diop v. Garland, 2021 WL 4514880, at *1 
(5th Cir. 2021) (“the legal standard for humanitarian asylum requires either (A) 
severe past persecution or (B) a reasonable possibility of serious harm” on 
removal); see also Matter of L-S-, 25 I. & N. Dec. 705 (BIA 2012). But both 

https://1.next.westlaw.com/Document/N06A5651084BE11EF9A4BB74FA6855FA5/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a898f2900000192fe56d95bc4725244%3Fppcid%3Dcf57db5fa7124851b2c7f22eca81225a%26Nav%3DREGULATION%26fragmentIdentifier%3DN06A5651084BE11EF9A4BB74FA6855FA5%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=b391b84226460e0c72654b020ce58486&list=REGULATION&rank=1&sessionScopeId=02c27fdec7be0980387f691afd24a09e961add5b2a45632e73db919cf8f3d52e&ppcid=cf57db5fa7124851b2c7f22eca81225a&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N06A5651084BE11EF9A4BB74FA6855FA5/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a898f2900000192fe56d95bc4725244%3Fppcid%3Dcf57db5fa7124851b2c7f22eca81225a%26Nav%3DREGULATION%26fragmentIdentifier%3DN06A5651084BE11EF9A4BB74FA6855FA5%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=b391b84226460e0c72654b020ce58486&list=REGULATION&rank=1&sessionScopeId=02c27fdec7be0980387f691afd24a09e961add5b2a45632e73db919cf8f3d52e&ppcid=cf57db5fa7124851b2c7f22eca81225a&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N06A5651084BE11EF9A4BB74FA6855FA5/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a898f2900000192fe56d95bc4725244%3Fppcid%3Dcf57db5fa7124851b2c7f22eca81225a%26Nav%3DREGULATION%26fragmentIdentifier%3DN06A5651084BE11EF9A4BB74FA6855FA5%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=b391b84226460e0c72654b020ce58486&list=REGULATION&rank=1&sessionScopeId=02c27fdec7be0980387f691afd24a09e961add5b2a45632e73db919cf8f3d52e&ppcid=cf57db5fa7124851b2c7f22eca81225a&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://plus.lexis.com/api/document/collection/cases/id/5SY6-63X1-JC5P-G1J4-00000-00?cite=898%20F.3d%20518&context=1530671
https://1.next.westlaw.com/Document/Ia474eaf0972511e888e382e865ea2ff8/View/FullText.html?cite=898%20F.3d%20518&context=1530671
https://1.next.westlaw.com/Document/Ia474eaf0972511e888e382e865ea2ff8/View/FullText.html?cite=898%20F.3d%20518&context=1530671
https://1.next.westlaw.com/Document/Ia474eaf0972511e888e382e865ea2ff8/View/FullText.html?cite=2023%20U.S.%20App.%20LEXIS%2010069&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/5SY6-63X1-JC5P-G1J4-00000-00?cite=2023%20U.S.%20App.%20LEXIS%2010069&context=1530671
https://1.next.westlaw.com/Document/I96273b40ef7c11ed8677fb2abba2059b/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a898f2900000192fe56d95bc4725244%3Fppcid%3Dcf57db5fa7124851b2c7f22eca81225a%26Nav%3DREGULATION%26fragmentIdentifier%3DN06A5651084BE11EF9A4BB74FA6855FA5%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=b391b84226460e0c72654b020ce58486&list=REGULATION&rank=1&sessionScopeId=02c27fdec7be0980387f691afd24a09e961add5b2a45632e73db919cf8f3d52e&ppcid=cf57db5fa7124851b2c7f22eca81225a&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I96273b40ef7c11ed8677fb2abba2059b/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a898f2900000192fe56d95bc4725244%3Fppcid%3Dcf57db5fa7124851b2c7f22eca81225a%26Nav%3DREGULATION%26fragmentIdentifier%3DN06A5651084BE11EF9A4BB74FA6855FA5%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=b391b84226460e0c72654b020ce58486&list=REGULATION&rank=1&sessionScopeId=02c27fdec7be0980387f691afd24a09e961add5b2a45632e73db919cf8f3d52e&ppcid=cf57db5fa7124851b2c7f22eca81225a&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N06A5651084BE11EF9A4BB74FA6855FA5/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a898f2900000192fe56d95bc4725244%3Fppcid%3Dcf57db5fa7124851b2c7f22eca81225a%26Nav%3DREGULATION%26fragmentIdentifier%3DN06A5651084BE11EF9A4BB74FA6855FA5%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=b391b84226460e0c72654b020ce58486&list=REGULATION&rank=1&sessionScopeId=02c27fdec7be0980387f691afd24a09e961add5b2a45632e73db919cf8f3d52e&ppcid=cf57db5fa7124851b2c7f22eca81225a&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N06A5651084BE11EF9A4BB74FA6855FA5/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a898f2900000192fe56d95bc4725244%3Fppcid%3Dcf57db5fa7124851b2c7f22eca81225a%26Nav%3DREGULATION%26fragmentIdentifier%3DN06A5651084BE11EF9A4BB74FA6855FA5%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=b391b84226460e0c72654b020ce58486&list=REGULATION&rank=1&sessionScopeId=02c27fdec7be0980387f691afd24a09e961add5b2a45632e73db919cf8f3d52e&ppcid=cf57db5fa7124851b2c7f22eca81225a&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://plus.lexis.com/api/document/collection/cases/id/5SY6-63X1-JC5P-G1J4-00000-00?cite=920%20F.3d%20255&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/683G-K1H1-FD4T-B415-00000-00?cite=920%20F.3d%20255&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/4JH6-P640-0038-X1NT-00000-00?cite=443%20F.3d%20435&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/4JH6-P640-0038-X1NT-00000-00?cite=443%20F.3d%20435&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/4JH6-P640-0038-X1NT-00000-00?cite=443%20F.3d%20435&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/3S4X-HPY0-00B1-D3B4-00000-00?cite=109%20F.3d%20399&context=1530671
https://1.next.westlaw.com/Document/I6efba0d779bb11d99c4dbb2f0352441d/View/FullText.html?cite=109%20F.3d%20399&context=1530671
https://1.next.westlaw.com/Document/I6efba0d779bb11d99c4dbb2f0352441d/View/FullText.html?cite=109%20F.3d%20399&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/683G-K1H1-FD4T-B415-00000-00?cite=937%20F.2d%20186&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/683G-K1H1-FD4T-B415-00000-00?cite=937%20F.2d%20186&context=1530671
https://1.next.westlaw.com/Document/Idddc4dda970a11d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=2021+WL+4514880
https://plus.lexis.com/api/document/collection/cases/id/5SY6-63X1-JC5P-G1J4-00000-00?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=2021+WL+4514880
https://plus.lexis.com/api/document/collection/cases/id/5SY6-63X1-JC5P-G1J4-00000-00?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=2021+WL+4514880
https://1.next.westlaw.com/Document/I446a5340e40d11ed999bc2f430e4c7f5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=25+I.+%26+N.+Dec.+705
https://1.next.westlaw.com/Document/I446a5340e40d11ed999bc2f430e4c7f5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=25+I.+%26+N.+Dec.+705


   
 

    Last updated July 2024   
 

 

require that the applicant have suffered past persecution. Hernandez-Justo v. 
Garland, 853 F. App’x 963, 964 (5th Cir. 2021) (holding that applicant is 
“foreclosed from seeking humanitarian asylum” where they failed to demonstrate 
past persecution) (citing Nikpay v. Barr, 838 F. App’x 30, 35 (5th Cir. 2020); see 
also Soriano-Salinas v. Garland, 2022 WL 68968 (5th Cir. 2022) (upholding 
without discussion BIA’s decision that IJ did not err in failing to address 
petitioners’ humanitarian asylum claim because they failed to demonstrate that 
they were subjected to past persecution on account of a protected ground).  
 

Remand is warranted where the agency fails to consider the humanitarian 
asylum claim and the applicant has exhausted administrative remedies related to it. 
Osigwe v. Ashcroft, 77 F. App’x 235, 236 (5th Cir. 2003) (where applicants’ claim 
based on minor USC daughter being compelled to undergo female genital 
mutilation (FGM) if family returns to Nigeria). Where an applicant raises only one 
of the two grounds for humanitarian asylum, the BIA is not required to consider 
the other. Watson-Bailey v. Holder, 414 F. App’x 658, 660 (5th Cir. 2011). 
 
 
 
 

1. Severe Past Persecution 
 
In cases of severe past persecution, an applicant may obtain asylum even if 

he has no well-founded fear in the future, provided that he has “compelling 
reasons” for being unwilling to return. See 8 C.F.R. § 1208.13(b)(1)(iii)(A). The 
United Nations High Commissioner for Refugees, Handbook on Procedures and 
Criteria for Determining Refugee Status (Geneva, 1979), para. 136, states that “[i]t 
is frequently recognized that a person who–or whose family–has suffered under 
atrocious forms of persecution should not be expected to repatriate. Even though 
there may have been a change of regime in his country, this may not always 
produce a complete change in the attitude of the population, nor, in view of his past 
experiences, in the mind of the refugee.” This court has stated that an applicant 
“‘cannot rely solely on the persecution of her family members to qualify for 
asylum.’” Arif v. Mukasey, 509 F.3d 677, 681 n.15 (quoting Margos v. Gonzales, 
443 F.3d 593, 598 (7th Cir. 2006). 

 
Grants of humanitarian asylum are reserved for applicants who have been 

subjected to particularly “extreme and atrocious” past persecution. Ralev v. INS, 
No. 94-40027, 1994 U.S. App. LEXIS 41575, at *17 (5th Cir. 1994); see also 
Shehu v. Gonzales, 443 F.3d 435, 440–41 (5th Cir. 2006) (denial of humanitarian 
asylum affirmed where harm to petitioner “no more severe than the experience of a 
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vast percentage of those seeking asylum who suffered beatings and were forced 
into exile”); Rojas v. INS, 937 F.2d 186 (5th Cir. 1991); Florie Shehu v. Gonzales, 
443 F.3d 435 (5th Cir. 2006).  

  
a. Sufficiently Severe Past Persecution for Humanitarian Asylum 

 

The court has remanded for consideration of humanitarian relief in: 
 

● Osigwe v. Ashcroft, 77 F. App'x 235 (5th Cir. 2003) (remanding to the BIA 
to assess the merits of petitioner’s humanitarian asylum claim in the first 
instance, and noting the BIA may remand to the IJ in its discretion);  
  
b. Insufficiently Severe Past Persecution for Humanitarian Asylum 
 

● Ralev v. INS, No. 94-40027, 1994 U.S. App. LEXIS 41575 (5th Cir. 1994) 
(affirming the BIA’s denial of humanitarian asylum for an applicant who 
had been imprisoned, beaten, fined, isolated, and denied medical attention 
after participating in and organizing acts of political dissidence against the 
Bulgarian Communist government);  

● Rojas v. INS, 937 F.2d 186 (5th Cir. 1991) (applicants whose family 
members had suffered persecution in the past on behalf of the Sandinistas in 
El Salvador did not establish sufficient grounds for a grant of humanitarian 
asylum);  

● Shehu v. Gonzales, 443 F.3d 435 (5th Cir. 2006) (artillery attacks by the 
government, being forced to watch her husband be beaten, having her 
livelihood as a doctor be destroyed, and being forced into exile were not 
sufficiently atrocious examples of past persecution to justify a grant of 
humanitarian asylum);  

● Rivera-Cruz v. INS, 948 F.2d 962 (5th Cir. 1991) (Nicaraguan applicant 
targeted by Sandinistas sporadically between 1979 and 1985, forced to 
relocate several times out of fear after being beaten, denied humanitarian 
asylum grant);  

● Nikpay v. Barr, 838 F. App'x 30 (5th Cir. 2020) (threats and physical attacks 
by the Taliban against applicant did not qualify him for humanitarian asylum 
because he was not hospitalized or permanently injured);  

● Pineda-Acosta v. INS, No. 93-4435, 1993 U.S. App. LEXIS 38428 (5th Cir. 
1993) (Nicaraguan applicant raped and shot by alleged government 
employees forced to seek medical attention outside of the country);  

● Rodriguez-Barberena v. INS, No. 94-41239, 1995 U.S. App. LEXIS 42643 
(5th Cir. 1995) (sporadic interrogation of a Nicaraguan applicant by 
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Sandinistas and an isolated gunshot wound from police forces not 
sufficient).  

 
a. Fear of Other Serious Harm 

 
Victims of past persecution who no longer reasonably fear future 

persecution on account of a protected ground may be granted asylum if they 
establish a reasonable possibility that they may suffer other serious harm upon 
removal to that country. Diop v. Garland, 2021 WL 4514880, at *1 (5th Cir. 2021) 
(“the legal standard for humanitarian asylum requires either (A) severe past 
persecution or (B) a reasonable possibility of serious harm” on removal); 8 C.F.R. 
§ 1208.13(b)(1)(iii)(B). That “other serious harm . . . need not be inflicted on 
account of” a protected ground, but it must be “so serious that it equals the severity 
of persecution.” United States v. Niebla-Ayala, 342 F. Supp. 3d 733, 750 (W.D. 
Tex. 2018) (quoting Matter of L-S-, 25 I. & N. Dec. 705, 713 (BIA 2012) (finding 
“other serious harm” met by being held for two days by a group of armed men and 
tortured with knives, electric shocks, burning hot nails, and baseball bats, thus 
“reasonably likely” that applicant would have qualified for humanitarian asylum 
sufficient for collaterally attacking removal order in criminal case under 8 U.S.C. § 
1326).  
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