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VI. WELL-FOUNDED FEAR OF PERSECUTION 

 Even in the absence of past persecution, an applicant may be eligible for 

asylum based on a well-founded fear of future persecution. 8 C.F.R. § 1208.13(b). 

A well-founded fear of future persecution is established based on a subjective fear 

of future persecution that is objectively reasonable. Eduard v. Ashcroft, 379 F.3d 

182, 188 (5th Cir. 2004). That is, the fear must be subjectively genuine and 

objectively reasonable. See Lopez-Gomez v. Ashcroft, 263 F.3d 442, 445 (5th Cir. 

2001); Chen v. Gonzales, 470 F.3d 1131, 1135 (5th Cir. 2006); Zhao v. Gonzales, 

404 F.3d 295, 307 (5th Cir. 2005). An applicant can demonstrate a well-founded 

fear of persecution if: (A) she has a fear of persecution in her country; (B) there is 

a reasonable possibility of suffering such persecution; and (C) she is unable or 

unwilling to return to that country because of such fear. See 8 C.F.R. § 

1208.13(b)(2)(i). A “‘well-founded fear’ ... can only be given concrete meaning 

through a process of case-by-case adjudication.” INS v. Cardoza-Fonseca. 480 U.S. 

421, 448 (1987). 

  The applicant can have a well-founded fear where the persecution is less 

than 50% likely. INS v. Cardoza-Fonseca, 480 U.S. 421, 431 and 440 (1987). That 

is, an applicant need not “demonstrate that he will be persecuted in his native 

country; rather the applicant must establish, to a reasonable degree, that return to 

his country of origin would be intolerable.” Eduard v. Ashcroft, 379 F.3d 182, 189 

(5th Cir. 2004) (internal quotations omitted). And a “reasonable degree” can mean 

a ten percent chance. Argueta-Hernandez v. Garland, 87 F.4th 698, 708 (5th Cir. 

2023) (citing Cardoza-Fonseca, 480 U.S. at 446). The applicant’s “subjective fear 

will satisfy [the well-founded fear] standard if ‘a reasonable person in [his] 

circumstances would fear persecution if [he] were to be returned to [his] native 

country.’” Zhao v. Gonzales, 404 F.3d 295, 307 (5th Cir. 2005) (quoting Faddoul v. 

INS, 37 F.3d 185, 188 (5th Cir. 1994)); Orellana-Monson v. Holder, 685 F.3d 511, 

518 (5th Cir. 2012) (applicant “must show that a reasonable person in the same 

circumstances would fear persecution if deported.”) And the standard does not 

require showing a certainty of persecution; rather, it requires “a lesser showing of 

certainty.” Id. (citing Eduard, 379 F.3d at 189). 

  Notwithstanding such a fear, a person “is not entitled to asylum if she could 

avoid future persecution by relocating to another part of her country ‘if under all 

the circumstances it would be reasonable to expect the applicant to do so.’” 8 

C.F.R. § 1208.13 (b)(2)(ii); Reyes-Hoyes v. Garland, No. 20-60133, 2023 WL 

3075064, *7 (5th Cir. Apr. 25, 2023). See also Eduard v. Ashcroft, 379 F.3d 182, 

191 (5th Cir. 2004) (“an IJ should conduct a ‘relocation’ analysis upon finding that 
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the fear of future persecution is reasonable.”). In cases where the applicant has not 

established past persecution, the applicant bears the burden of establishing that it 

would be either unsafe or unreasonable for him to relocate, unless the persecution 

is by a government or is government sponsored. See Dhulasaniya v. Mukasey, 261 

F. App'x 674, 677 (5th Cir. 2008) (citing 8 C.F.R. § 1208.13(b)(3)(i)) (where 

petitioner claimed to not fear persecution when briefly relocating within her home 

country); Lopez-Gomez v. Ashcroft, 263 F.3d 442, 445 (5th Cir. 2001) (finding 

relocation possible and reasonable where no evidence that relocation to another 

part of Guatemala would be unsafe and where the applicant lived in a city nearby 

where they had been persecuted for two years without harm).  But where the 

government is the persecutor, it is presumed that relocation is unreasonable.” 8 

C.F.R. § 208.13(b)(3)(ii). See Lopez-Gomez v. Ashcroft, 263 F.3d 442, 445 (5th Cir. 

2001) (noting that the burden is on the government “to show that this government's 

persecutive actions are truly limited to a clearly delineated and limited locality and 

situation, so that the applicant for asylum therefore need not fear a likelihood of 

persecution elsewhere in the nation”) (citing Abdel-Masieh v. INS, 73 F.3d 579, 

587 (5th Cir. 1996)). 

Cross-reference: Section D.2(b) Internal Relocation (in cases where past 

persecution established)  

A. Past Persecution Not Required 

  A showing of past persecution is not required to qualify for asylum. See 

Eduard v. Ashcroft, 379 F.3d 182, 192 (5th Cir. 2004) (“requiring an applicant to 

prove past targeting to establish a well-founded fear would effectively replicate the 

past persecution inquiry”); Cabrera v. Sessions, 890 F.3d 153, 159-60 (5th Cir. 

2018) (IJ erred in requiring an applicant asserting a well-founded fear of future 

persecution to establish past persecution); Chen v. Gonzales, 470 F.3d 1131, 1135 

(5th Cir. 2006) (“Because [the applicant] converted to Christianity after her arrival 

in the United States, her asylum application rests on a well-founded fear of 

persecution based on religion rather than past persecution.”); Guardado-Carias v. 

Garland, No. 23-60036, 2023 U.S. App. LEXIS 20503, at *2 (5th Cir. 2023) 

(“Unable to show past persecution, she had the burden of establishing a well-

founded fear of persecution, including that relocation within her home country 

would be unreasonable.”); Munoz-Granados v. Barr, 958 F.3d 402, 406 (5th Cir. 

2020); Jing Ni v. Holder, 478 F. App'x 882, 883 (5th Cir. 2012) (“Absent evidence 

of past persecution, as is the case here, an [applicant] must establish a well-

founded fear of persecution.”); Metreveli v. Garland, No. 23-60171, 2024 U.S. 
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App. LEXIS 503, at *3 (5th Cir. 2024); Yuqing Zhu v. Ashcroft, 382 F.3d 521, 528 

(5th Cir. 2004). 

  However, the past persecution of an applicant creates a rebuttable 

presumption that he will be persecuted in the future. Cross-reference: Section D 

Past Persecution. 

  Where an applicant claims both past persecution and a well-founded fear of 

future persecution and “both [ ] claims rely on the same allegations and the same 

evidence,” the agency’s “assessments of the allegations and evidence underlying 

[the] past persecution claim necessarily bear on [the] future persecution claim. 

Rangel v. Garland, 100 F.4th 599, 608 (5th Cir. 2024). But any past incidents of 

harm must be analyzed “through the lens of [applicant’s] well-founded fear claim.” 

Morales Lopez v. Garland, 852 F. App'x 758, 777 (5th Cir. 2021). The agency errs 

when it correctly states the law—that a well-founded fear of persecution may be 

established even in the absence of past persecution—but fails to analyze the claim 

as such. Id. 

B. Subjective Prong 

In determining whether the petitioner has a valid subjective fear, the IJ ‘may 

weigh the credible testimony along with other evidence of record.’ See 8 U.S.C. § 

1158(b)(1)(B)(ii). If the petitioner's testimony is credible and refers to sufficient 

specific facts, a petitioner's testimony may be sufficient to demonstrate she is a 

refugee. Id.; see also Zhao, 404 F.3d at 300, 309 (using the petitioner's credited 

testimony to establish facts supporting fear of future persecution when the IJ made 

no adverse findings regarding the petitioner's credibility). Cabrera v. Sessions, 890 

F.3d 153, 160 (5th Cir. 2018). That is, the subjective prong of the well-founded fear 

test is satisfied by an applicant’s credible testimony that he or she genuinely fears 

harm. See Ling Lin v. Mukasey, 286 F. App'x 871, 875 (5th Cir. 2008); Xue Zhen 

Chen v. Gonzales, 470 F.3d 1131, 1135 (5th Cir. 2006) (“Because the IJ credited 

[applicant’s] testimony, her subjective fear of persecution is not at issue and our 

review focuses on the objective reasonableness of her fear”); Zhao v. Gonzales, 

404 F.3d 295, 307 (5th Cir. 2005) (“The IJ explicitly credited [applicant]’s 

testimony, so [applicant’s] possession of a subjective fear is not at issue.”) But 

where the applicant is found not credible, a subjective fear cannot be established 

based on testimony. Arulnanthy v. Garland, 17 F.4th 586, 596 (5th Cir. 2021) 

(“unless the IJ or the BIA specify otherwise, an adverse credibility finding operates 

as a blanket rejection of every piece of testimony the applicant has offered”). Cf. 

Rangel v. Garland, 100 F.4th 599, 607 (5th Cir. 2024) (An applicant “can establish 
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a subjective fear of future persecution in two ways—by showing others would 

target her for persecution or by showing a pattern or practice of targeting people 

like her.”) (internal citation omitted). 
 

C. Objective Prong 

 To demonstrate that a subjectively genuine fear is objectively reasonable, 

“an asylum applicant must show that: (1) he possesses a belief or characteristic a 

persecutor seeks to overcome by means of punishment of some sort; (2) the 

persecutor is already aware, or could become aware, that the alien possesses this 

belief or characteristic; (3) the persecutor has the capability of punishing the alien; 

and, (4) the persecutor has the inclination to punish the alien. Eduard v. Ashcroft, 

379 F.3d 182, 191 (5th Cir. 2004) (quoting Mogharrabi, 19 I. & N. Dec. 439, 446 

(BIA 1987)); See also Morales Lopez v. Garland, 852 F. App'x 758, 779 (5th Cir. 

2021) (applying the 4 steps to conclude that petitioner presented “specific, detailed 

facts showing a good reason to fear that . . . she will be singled out for 

persecution.”); Rangel v. Garland, 100 F.4th 599, 607–08 (5th Cir. 2024); Cabrera 

v. Sessions, 890 F.3d 153, 160 (5th Cir. 2018); Zhao v. Gonzales, 404 F.3d 295, 308 

(5th Cir. 2005) (as to the second prong, applicant “need not prove that the Chinese 

government was actually aware that he was a Falun Gong practitioner . . . , but 

merely that that government easily could become aware of such status.”) 

  An applicant’s past experience in the home country, even if it does not rise to 

the level of past persecution, is relevant. For example, as to the requirement that 

the persecutor be aware or able to become aware of the individual’s belief or 

characteristic, Eduard, 379 F.3d at 191: in Zhao v. Gonzales, 404 F.3d 295, 309 

(5th Cir. 2005), the court found relevant that “the record is replete with 

uncontroverted testimony both (1) that in his hometown, Zhao participated publicly 

in Falun Gong activities and (2) that the local authorities visited his house to look 

for him on several occasions.” 

  Similarly, country conditions evidence may establish the objective 

reasonableness of a fear of future persecution. See Zhao v. Gonzales, 404 F.3d 295, 

309 (5th Cir. 2005) (supplemental documentation proved “the capability and 

inclination to punish” individuals); See also Chen v. Gonzales, 470 F.3d 1131, 

1137–38 (5th Cir. 2006) (finding various country reports insufficient to prove 

objective reasonableness of fear of religious persecution in China); Qiang Lin v. 

Holder, 516 F. App'x 385, 386 (5th Cir. 2013) (examining “relatively small” 

number of documented victims compared to group size and “uneven” 
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restrictiveness among local authorities). The agency errs when it misstates the 

evidence or year of country reports or fails to consider them as to objective 

reasonableness. Matei v. Garland, No. 22-60144, 2023 WL 2535259, at *4 (5th 

Cir. Mar. 16, 2023) (“when the only evidence cited comes from an older country 

report, that evidence is improperly attributed to more recent country reports, and 

there is no indication that the IJ considered the treatment of Roma actually 

described in the more recent country reports, the IJ has not announce[d] its 

decision in terms sufficient for this court to ensure [the applicant] received full and 

fair consideration.”) 
 
 Expert testimony is also relevant to—and can suffice to establish—aspects 

of the objective reasonableness. Morales Lopez v. Garland, 852 F. App'x 758, 779 

(5th Cir. 2021) (finding expert testimony establishes capability and inclination to 

punish). 

  Where an applicant’s family is relevant to the claim, an applicant’s 

subjective fear may not be objectively reasonable where the family has remained 

unharmed in the home country. Gjetani v. Barr, 968 F.3d 393, 399 (5th Cir. 2020) 

(where claim was based on political opinion and family was known to support the 

targeted party and family was present at incidents of harm preceding applicant’s 

departure, lack of subsequent harm was relevant). See Eduard, 379 F.3d at 193 

(noting “the reasonableness of an alien's fear of persecution is reduced when his 

family remains in his native country unharmed for a long period of time after his 

departure”). Similarly, the objective reasonableness may be undercut where “no 

evidence in the record [] suggests that anyone had been looking for” applicant in 

home country. Id.; Qorane v. Barr, 919 F.3d 904, 910 (5th Cir. 2019) (applicant 

“offered no evidence . . . suggesting . . . [the persecutor] sought him out to make 

good on the threat in the years since he left the country.”). 
 

D. Pattern or Practice 

 There are “two different ways for [an applicant] to prove the objectivity of 

his persecution claim. First, he can show that he would be singled out for 

persecution. Alternately, he can satisfy the two prongs of § 20[8].13(b)(2)(iii).” 

Zhao v. Gonzales, 404 F.3d 295, 307 (5th Cir. 2005). Those two prongs, in turn, 

are: 

(A) The applicant establishes that there is a pattern or practice in his or her 

country of ... persecution of a group of persons similarly situated to the 
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applicant on account of race, religion, nationality, membership in a particular 

social group, or political opinion; and 

(B) The applicant establishes his or her own inclusion in, and identification 

with, such group of persons such that his or her fear of persecution upon 

return is reasonable. 

8 C.F.R. § 208.13(b)(2)(iii). “Thus, if a petitioner does not prove that she will be 

‘singled out individually’ in the future, she may still be eligible for asylum if she 

establishes there is a practice of persecution against a group of which she is so 

identifiably included that fear of her own persecution is reasonable.” Cabrera v. 

Sessions, 890 F.3d 153, 160 (5th Cir. 2018). In Cabrera, the evidence failed to 

establish a pattern or practice because (1) the proven incidents of harm were 

against differently situated individuals and (2) the evidence as to similarly situated 

individuals was that they also feared persecution, not that they had suffered it. Id. 

 “A pattern or practice of persecution must be ‘systemic, pervasive, or 

organized.’” Matei v. Garland, No. 22-60144, 2023 WL 2535259, at *4 (5th Cir. 

Mar. 16, 2023) (quoting Gjetani, 968 F.3d at 398) (analyzing treatment of Roma in 

Romania). A pattern or practice can be proven by timely, specific, relevant country 

conditions. Qorane v. Barr, 919 F.3d 904, 910 (5th Cir. 2019) (reports not recent or 

specific enough to the group). Evidence reflecting likelihood of future persecution 

against others similarly situated will be weighed against evidence reflecting its 

unlikeliness. See Momin v. Lynch, 639 F. App'x 271, 272 (5th Cir. 2016) (country 

reports showing “some instances of violence between religious groups” insufficient 

where “the State Department observes that the country's diverse religious groups 

generally live together peacefully”); Lemus v. Lynch, 611 F. App'x 813, 815–16 

(5th Cir. 2015) (as to pattern or practice claim, “while evidence reflects there are 

problems in El Salvador regarding the treatment of women, the record supports its 

government has implemented measures to combat the issue; thus, the evidence 

does not support that the government countenances violence against women such 

that there is organized and pervasive persecution of domestic-violence victims”). 
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