VII. NEXUS TO THE FIVE STATUTORILY PROTECTED GROUNDS

For applications filed before May 11, 2005: the past or anticipated
persecution must be “on account of”” one or more of the five grounds enumerated
in 8 U.S.C. § 1101(a)(42)(A): race, religion, nationality, membership in a particular
social group, or political opinion. See, e.g., INS v. Elias-Zacarias, 502 U.S. 478,
481-82 (1992). That standard required the applicant show that the “persecution was
‘motivated at least in part by a protected ground.’” Shaikh v. Holder, 588 F.3d 861,
864 (5th Cir. 2009) (emphasis added)

For applications filed on or after May 11, 2005: the REAL ID Act of 2005,
Pub. L. No. 109-113. 119 Stat. 231, created a new nexus standard, requiring that an
applicant establish that “race, religion, nationality, membership in a particular
social group, or political opinion was or will be at least one central reason for
persecuting the applicant.” 8 U.S.C. § 1158(b)(1)(B)(i) (emphasis added). While
the “statutorily protected ground need not be the only reason for harm, it cannot be
‘incidental, tangential, superficial, or subordinate to another reason for harm.””
Shaikh, 588 F.3d at 864; see also Arcueta-Hernandez v. Garland, 87 F.4th 698, 707
(5th Cir. 2023) (“The applicant must demonstrate that the statutorily protected
characteristic was or will be ‘at least one central reason’ for the persecution he
claims.”); Sharma v. Holder, 729 F.3d 407, 411 (5th Cir. 2013) (“The [applicant]
has the burden of proving...that one of [the] five protected grounds ‘was or will be
at least one central reason for persecuting’ him.”); Martinez Manzanares v. Barr,
925 F.3d 222,227 (5th Cir. 2019) (“To show persecution was ‘on account of” a
protected ground for asylum... [the applicant] must prove the protected ground was
‘at least one central reason’ for the persecution.”); Vasquez-Guerra v. Garland, 7
F.4th 265, 269 (5th Cir. 2021) (*“The nexus test requires us to examine whether the
protected ground is one central reason motivating the persecutor, not the
persecuted.”).

The Fifth Circuit requires that the agency “evaluate all the evidence” --not
just evidence that the persecutor was motivated by “legitimate reasons” but also
evidence relating to whether the persecutor was motivated by a protected ground.
Gutierrez Acosta v. Garland, 860 F. App’x 879, 884 (5th Cir. 2021). See Mixed-
Motive cases below.

Although the statutory language suggests that, in withholding of removal
cases, the applicant must only demonstrate that his life or freedom would be
threatened “for a reason,” 8 U.S.C. § 1231(b)(3)(C) (emphasis added), the Fifth
Circuit has consistently rejected this argument, Jasquez-Guerra, 7 F.4th at 271
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(rejecting the applicant’s argument that withholding of removal involves a ‘less
demanding’ and ‘more relaxed’ standard than asylum for meeting the nexus
requirement); Quinteros-Hernandez v. Sessions, 740 F. App’x 57, 58 (5th Cir.
2018). Thus, in withholding of removal cases, as in asylum cases, the applicant
must show that a protected ground was or will be “at least one central reason” for
persecuting the applicant. Jasquez-Guerra, 7 F.Ath at 271.

A. Standards of Review

The Fifth Circuit reviews de novo whether the BIA applied the correct legal
standard to the nexus question. Romero-Mejia v. Sessions, 697 F. App’x 314 (5th
Cir. 2017); Sealed Petitioner v. Sealed Respondent, 829 F.3d 379 (5th Cir. 2016).
This court reviews the agency’s finding as to a persecutor’s actual motive for
substantial evidence. Argueta-Heranndez v. Garland, 87 F.4th 698 (5th Cir. 2023)
(directing the BIA to “bear in mind that persecutors may have multiple motives,
and those motives are not necessarily directly disclosed to the petition but can be
shown through evidence” including credible testimony); Sharma v. Holder, 729
F.3d 407 (5th Cir. 2013) (remanding where 1J’s nexus finding, as affirmed by the
BIA, not supported by substantial evidence); Nagvi v. Holder, 601 F. App’x 329,
331 (5th Cir. 2015) (although credible testimony could support nexus, it does not
“compel a finding” contrary to the BIA’s conclusion that harm “was primarily
motivated” by non-protected reasons); Haile v. Holder, 496 F. App’x 459 (5th Cir.
2012) (“we will not disturb the BIA’s factual determination that [applicant] failed
to demonstrate [sic] the requisite nexus between persecution and a protected
ground, as the finding is supported by substantial evidence.”).

B. Proving Nexus

To satisfy the nexus requirement, “an applicant need only present some
particularized connection between the feared persecution and the protected
characteristic.” Argueta-Hernandez v. Garland, 87 F.4th 698 (5th Cir. 2023)
(internal citations omitted); see also Martinez Manzanares v. Barr, 925 F.3d 222
(5th Cir. 2019) (relationship to protected ground characterized as “tangential” and
deemed insufficient). That connection—the persecutor’s motivation—may be
established by direct or circumstantial evidence. See INS v. Elias-Zacarias, 502
U.S. 478,483 (1992). An applicant is not required to provide direct proof of the
persecutor’s motives, but instead must provide “some evidence of it, direct or
circumstantial.” Sharma v. Holder, 729 F.3d 407, 412 (5th Cir. 2013). “[N]othing
requires [an applicant] to show” that their persecutor explicitly referenced a
protected ground. Argueta-Hernandez v. Garland, 87 F.4th 698, 710 (5th Cir. 2023)
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(citing Matter of S-P-, 21 1. & N. Dec. 486, 489 (BIA 1996) (no obligation to
“show conclusively why persecution has occurred or may occur,” as such a

“rigorous standard would largely render nugatory the Supreme Court’s decision in
INS v. Cardoza-Fonseca, 480 U.S. 421 (1987))).

An applicant’s uncontroverted credible testimony as to the persecutor’s
motivations can be sufficient to prove nexus. See 8 U.S.C. § 1158(b)(1)(B)(i1);
Mohndemenang, 59 F.4th at 215 (as to asylum claim generally, testimony alone
sufficient to sustain burden where corroboration not readily available); see also
Sharma v. Holder, 729 F.3d 407,412 (5th Cir. 2013) (BIA finding of no nexus not
supported by substantial evidence where applicant testified credibly that
persecutors escalated abuse and prolonged his imprisonment after he expressed his
political opinion sufficed). To be motivated by a protected characteristic, the
persecutor must be aware that the applicant possesses it (or believe that they do).
Gomez-Mejia v. INS, 56 F.3d 700 (5th Cir. 1995) (denial supported by substantial
evidence where individual’s political opinion never revealed to persecutor and
where no evidence shows persecutors’ knowledge of applicant’s political opinion);
see also Revencu v. Sessions, 895 F.3d 396 (5th Cir. 2018) (“the focus of the nexus
inquiry is on whether the persecutors’ actions were motivated by his, the alien’s,
[protected characteristic]”).

An applicant need not prove that the persecutor harms or targets all or other
individuals with the protected characteristic to prove nexus. See, e.g., Argueta-
Hernandez v. Garland, 87 F.4th 698, 709 (5th Cir. 2023) (no discussion of
targeting of others besides applicant). But see Ramirez-Mejia, 794 F.3d 485 (5th
Cir. 2015) (affirming denial based on nexus to family-based PSG, noting that other
members of the family who remained in home country “have not faced persecution
on the basis of their membership in the family”). But treatment of similarly
situated individuals may be relevant to the objective reasonableness of feared
persecution. See Gonzalez-Soto v. Lynch, 841 F.3d 682 (5th Cir. 2016) (no future
persecution where mother, uncle and siblings remained unharmed in Mexico and
his claim was based on revenge by family of a man murdered by his father two
decades before). And where persecutor harms equally individuals who both have,
and do not have, the protected characteristic, the nexus may be lacking. Shaikh v.
Holder, 588 F.3d 861 (5th Cir. 2009) (where there is testimony that persecutor
harmed individuals from two religions, nexus to one of the religions fails).

“Persecution motivated by a personal vendetta or desire for revenge is no
persecution ‘on account of” a protected ground.” Martinez Manzanares v. Barr, 925

F.3d 222 (5th Cir. 2019) (citing Hernandez-Rivera v. Sessions, 721 F. App’x 401,
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402 (5th Cir. 2018) (per curiam)).

1. Direct Evidence

Direct proof of motivation may consist of evidence concerning statements
made by the persecutor. See Sharma, 729 F.3d at 412 (direct proof could consist of
the persecutors mentioning Sharma’s political opinion); Gutierrez Acosta v.
Garland, 860 F. App’x 879, 884-85 (5th Cir. 2021) (officers’ direct references to
[applicant’s] political speech suggested an illegitimate motivation).

2. Circumstantial Evidence

The applicant may also present circumstantial evidence to prove his
persecutor’s motivation. Elias-Zacarias, 502 U.S. at 483. Circumstantial proof of
motivation may consist of differentiated or more severe treatment on account of a
noncitizen’s political opinion. Sharma, 729 F.3d at 412. It may also consist of
escalated abuse and prolonged imprisonment after a protected characteristic
becomes known to the persecutor. /d. at 413. Circumstantial evidence of motive
may also include, infer alia, “statements or actions by the perpetrators or abuse out
of proportion to nonpolitical ends,” treatment of others in the population in similar
circumstances, subjection to arbitrary arrest, detention, and abuse. /n re S-P-, 21 1.
& N. Dec. 486, 494, 495-96 (BIA 2014).

C. Mixed-Motive Cases

A persecutor may have multiple motives for inflicting harm on an applicant,
and “some actionable cases do involve mixed motives, ‘where persecutors may
have legitimate reasons for their actions, but an additional central reason for their
actions is persecution on account of a protected category.”” Gutierrez Acosta v.
Garland, 860 F. App’x 879 (5th Cir. 2021) (quoting Sealed Petitioner v. Sealed
Respondent, 829 F.3d 379, 383 (5th Cir. 2016). With respect to applications filed
before May 11, 2005, an applicant “had only to demonstrate that ‘one of the
persecutor’s motives [fell] within a statutorily protected ground’” to obtain relief.
Shaikh, 588 F.3d at 864; Girma v. I.N.S., 283 F.3d 664 (5th Cir. 2002) (per curiam),
superseded by statute as stated by Aligwekwe v. Holder, 345 F. App’x 915 (5th Cir.
2009). In other words, as long as the applicant show[ed] that the persecution was
motivated at least in part by a protected ground, the applicant is eligible for
asylum. /d. at 864. See e.g., Rivas-Martinez v. I.N.S., 997 F.2d 1143 (5th Cir. 1993)
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(reversing the BIA’s determination that [applicant] had not met the nexus
requirement because there was a potential non-political reason for her persecution);
Thuri v. Ashcroft, 380 F.3d 788, 792 (5th Cir. 2004) (per curiam) (applicant is not
required to prove that she was persecuted solely on account of a protected ground);
Amir v. Ashcroft, 86 F. App’x 707 (5th Cir. 2004) (per curiam) (applicant failed in
proving nexus because he did not show that his political beliefs were a cause of
torture).

For applications filed on or after May 11, 2005, § 101(a)(3) of the REAL ID
Act provides that an applicant must establish that “race, religion, nationality,
membership in a particular social group, or political opinion, was or will be at least
one central reason for persecuting the applicant.” 8 U.S.C. § 1158(b)(1)(B)(1)
(emphasis added); see also Aligwekwe, 345 F. App’x at 920; The Fifth Circuit has
accepted the BIA’s interpretation of the REAL ID Act, including the notion that the
Act “only altered how central the motive must be and not how the court determines
what the persecutor’s motive was.” Sealed Petitioner v. Sealed Respondent, 829
F.3d 379, 385 n.4 (5th Cir. 2016) (citing Matter of J-B-N- & S-M-, 24 1. & N. Dec.
208, 214 (BIA 2007)). The BIA, in turn, “considered the conference report and the
language of the REAL ID Act, [and found that] our standard in mixed motive cases
has not been radically altered by the amendments.” Matter of J-B-N- & S-M-, 24 1.
& N. Dec. 208, 214 (BIA 2007). See also Argueta-Hernandez v. Garland, 87 F.4th
698, 710 (5th Cir. 2023) (“To satisfy this nexus requirement, an applicant need
only present ‘some particularized connection between the feared persecution’ and
the protected characteristic.”).

“Because ‘the nexus requirement is not an ‘either-or’ proposition,” a court
must consider the existence of multiple motives for the persecutor’s actions when
such evidence exists.” Argueta-Hernandez v. Garland, 87 F.4th 698, 710 (5th Cir.
2023) (citing Ontunez-Tursios v.. Ashcroft, 303 F.3d, 349-50 (5th Cir. 2002) (pre-
REAL ID Act). Where a legitimate motivation is present, the agency must still
consider evidence relating to whether the persecutor was also motivated, at least in
part, by a protected ground. Gutierrez Acosta v. Garland, 860 F. App’x 879, 883
(5th Cir. 2021); see also Behre v. Barr, 837 F. App’x 255, 259 (5th Cir. 2020)
(remanding where the Immigration Judge neglected to consider whether there was
a political motivation for the persecutor’s actions). The agency must also consider
whether any legitimate motive is “pretext for persecution.” Sealed Petitioner v.
Sealed Respondent, 829 F.3d 379, 387 (5th Cir. 2016) (citing Matter of S-P-, 21 1.
& N. Dec. 486 (BIA 1996)).
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To determine whether a motive is a central reason, the court must determine
the relative weight of the protected ground. Berrios-Bruno v. Garland, No. 18-
60276, 2021 WL 3624766, at *4, (5th Cir. Aug. 16, 2021). The motive cannot play
merely “a minor role in the [applicant’s] past mistreatment or fears of future
mistreatment.” Matter of J-B-N- & S-M-, 24 1&N 208, 214 (BIA 2007). Instead,
the applicant “must demonstrate that the persecutor would not have harmed the
applicant if the protected trait did not exist.” Matter of N-M-, 25 1. & N. Dec. 526,
531 (BIA 2011). However, the reason need not be the central reason or the only
central reason. See Sealed Petitioner, 829 F. 3d at 385-87; Aroueta-Hernandez, 87
F.4th at 711-12. That is, it “need not be the only reason for harm, [but] it cannot be
incidental, tangential, superficial, or subordinate to another reason for harm.”
Shaikh v. Holder, 588 F.3d 861, 864 (5th Cir. 2009). See also Irias-Amaya v.
Garland, 2023 WL 3222826 (5th Cir. 2023) (noting that a protected ground “will
likely be incidental when it is but a means to an ultimate, unprotected end”) (citing
Berrios-Bruno v. Garland, 2021 WL 3624766, at *4 (5th Cir. Aug. 16, 2021)).

Determining the persecutor’s motive and “whether a persecutor was ‘solely
motivated by a legitimate’ reason are findings of fact” reviewed for substantial
evidence. Gutierrez Acosta v. Garland, 860 F. App’x 879, 883 (5th Cir. 2021)
(noting that the Fifth Circuit has remanded where “the BIA failed to evaluate all
the evidence about potential mixed motives, some legitimate and some
illegitimate™).

D. General Civil Strife and Motive

Although “an applicant’s fear of persecution cannot be based solely on
general violence and civil disorder, that fear is also not “negated simply because
of” the existence of such strife. Eduard v. Ashcroft, 379 F.3d 182, 190-91 (5th Cir.
2004) (finding that applicant’s fears were not based solely on civil violence and
disorder but rather on her Christian faith in particular and civil strife in general and
thus remanding the BIA’s decision); Morales Lopez v. Garland, 852 F. App’x 758,
777 (5th Cir. 2021) (finding the 1J erred by negating applicant’s fear of persecution
due to conditions of general violence and civil disorder); Nijla v. Garland, No. 20-

"The legislative history of the REAL ID Act suggests that the addition of this “central reason” standard was
motivated, at least in part, by the Ninth Circuit’s mixed-motive caselaw. See Conference Committee
Statement, 151 Cong. Rec. H2869 (daily ed. May 3, 2005) (suggesting that this court’s decisions in Singh v.
llchert, 63 F.3d 1501, 1509 (9th Cir. 1995), Blanco-Lopez v. INS, 858 F.2d 531, 534 (9th Cir. 1988), and
Hernandez-Ortiz v. INS, 777 F.2d 509, 516 (9th Cir. 1985) violate Supreme Court precedent requiring asylum
applicants to provide evidence of motivation and improperly shift the burden to the government to prove
legitimate purpose, adverse credibility, or some other statutory bar to relief), superseded by statute on other
grounds as stated by Parussimova v. Mukasey, 555 F.3d 734, 739-40 (9th Cir. 2009). ,
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60855,2022 WL 17718424, at *2 (5th Cir. Dec. 15, 2022) (suggesting that general
conditions of strife or danger, if accompanied with a causal basis rooted in a
protected ground, could properly be the basis of a fear of future persecution).

Contrast with, Majd v. Gonzales, 446 F.3d 590, 596 (5th Cir. 2006)
(upholding the 1J’s denial of asylum because the applicant had not offered evidence
that indicated that he and his family had been the “special targets of brutality”
rather than the “victims of circumstance™); Melendez-Parada v. Gonzales, 238 F.
App’x 14, 15 (5th Cir. 2007) (finding applicant did not meet his burden of showing
that his fear of persecution was based on a protected ground instead of general
gang violence in his town); Hernandez-Vega v. Garland, No. 23-60085, 2023 WL
5316474, at *1 (5th Cir. Aug. 16, 2023) (holding that applicant failed to establish a
well-founded fear of persecution because she did not “demonstrate that the gangs
[were] motivated to harm her based on a protected ground”) Moreover, “threats or
attacks motivated by criminal intentions do not provide a basis for protection.
Vasquez-Guerra v. Garland, 7 F.4th 265, 270 (5th Cir. 2021) (citing Thuri v.
Ashcroft, 380 F.3d 788, 793 (5th Cir. 2004)).

E. Resistance to Discriminatory Government Action

Resistance to discriminatory government action that results in persecution is
persecution on account of a protected ground. See Jiang v. Holder, 400 F. App’x
859 (5th Cir. 2010) (denying asylum based on insufficient harm where applicant
alleged resistance to girlfriend’s forced abortion) (NB: forced abortion and
sterilization defined as persecution on account of political opinion, Matter of M-F-
W- and L-G-, 24 1. & N. Dec. 633 (BIA 2008)).
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