IX. EXERCISE OF DISCRETION

Once an applicant has demonstrated their eligibility for asylum, “the decision
to grant asylum is within the discretion of the 1J.” Faddoul v. I.N.S., 37 F.3d 185,
188 (5th Cir. 1994). “Upon a showing of a well-founded fear of persecution, the
Immigration Judge has discretion to grant asylum.” Lopez-Gomez v. Ashcroft, 263
F.3d 442, 445 (5th Cir. 2001); INS v. Cardoza-Fonseca, 480 U.S. 421,428 n.5 (1987)
(“It 1s important to note that the Attorney General is not required to grant asylum to
everyone who meets the definition of refugee. Instead, a finding that an alien is a
refugee does no more than establish that ‘the alien may be granted asylum in the
discretion of the Attorney General.””); see also 8 U.S.C. § 1158(b).

The Attorney General’s ultimate decision to grant or deny asylum to an
eligible applicant is reviewed for abuse of discretion. See Jukic v. LN.S., 40 F.3d 747,
749 (5th Cir. 1994) (“we will uphold the Attorney General's determination whether
to grant asylum unless the petitioner shows that the action was arbitrary, capricious,
or an abuse of discretion.”); see also Youssefinia v. ILN.S., 784 F.2d 1254, 1260 (5th
Cir. 1986); INS v. Aguirre-Aguirre, 526 U.S. 415, 420 (1999).

The agency’s exercise of discretion should be based on the “totality of the
circumstances.” Matter of Pula, 19 1. & N. Dec. 467, 473 (BIA 1987). Among the
considerations are:

« the circumstances and actions of an individual in his flight from the country
where they fear persecution;

« whether the individual has relatively legally in the United States or other
personal ties to this country;

« the applicant’s ties to any other countries;
« seriousness of any fraud used to circumvent orderly procedures;

« “general humanitarian considerations” like an applicant’s “tender age or poor
health”

Id. at 473-74. Where an individual has established eligibility for asylum but not
withholding, “the discretionary factors should be carefully evaluated in light of the
unusually harsh consequences which may befall an [applicant] who has established
a well-founded fear or persecution; the danger should generally outweigh all but the
most egregious of adverse factors.” /d. at 474. See Oloson v. I.N.S., 51 F.3d 1045
(5th Cir. 1995) (approving of Pula considerations).
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Regarding adverse factors, the Attorney General has expressed a
disinclination “to exercise my discretion—except [] in extraordinary circumstances,”
such as those involving national security or foreign policy considerations, or cases
in which an [applicant] clearly demonstrates that the denial of relief would result in
exceptional or extremely unusual hardship—on behalf of dangerous or violent felons
seeking asylum.” Matter of Jean, 23 1. & N. Dec. 373, 384-85 (AG 2002), affd,
Jean v. Gonzales, 452 F.3d 392, 396-98 (5th Cir. 2006) (even if Haitian woman
statutorily eligible for asylum, declining to grant where convicted in New York of
second-degree manslaughter in connection with death of nineteen-month-old child).

The BIA “can abuse its discretion by failing, inter alia, to evaluate appropriate
factors or to offer a reasoned explanation of how it arrived at a particular conclusion
in light of those factors.” Oloson v. IL.N.S., 51 F.3d 1045 (5th Cir. 1995) (upholding
BIA’s discretionary denial where applicant had circumvented the orderly refugee
admissions process after being granted protection as a refugee in another country
and entering the United States illegally and BIA cited Matter of Pula, considered
applicant’s plight in light of the Pula factors, and made relevant factual findings
supported by the evidence). But the Fifth Circuit does not have jurisdiction to review
arguments that “are nothing more than a disagreement with the weighing of the
evidence that factored into [a] discretionary determination.” Nyika v. Holder, 571 F.
App’x 351, 352 (5th Cir. 2014). See also Moazzami v. I.N.S., 987 F.2d 772 (5th Cir.
1993) (upholding BIA’s discretionary denial where applicant had a “mala fide non-
immigrant entry into the United States,” [adhered to] implausible testimony
regarding that entry, [ ] had not fled danger in English,” and evidence of family ties
in the U.S. weakened by their participation in fraudulent arrangement).

See: Standards of Review
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