X.BARS TO ASYLUM
A. One-Year Filing Deadline

Under 1IRIRA, effective April 1, 1997, an applicant must demonstrate by
clear and convincing evidence that their application for asylum was filed within one
year after arrival in the United States. Arif v. Mukasey, 509 F.3d 677, 680 (5th Cir.
2007); see also 8 U.S.C. § 1158(a)(2)(B), “The 1-year period shall be calculated
from the date of the alien’s last arrival in the United States or April 1, 1997,
whichever is later.” 8 C.F.R. § 1208.4(a)(2)(ii). The Fifth Circuit has not directly
addressed whether the “calendar method” or the “anniversary method” of calculation
applies. See Nakimbugwe v. Gonzales, 475 F.3d 281, 283 (5th Cir. 2007) (describing
due date as May 30, 2002 after admission on May 30, 2001); Minasyan v. Mukasey,
553 F.3d 1224, 1227 (9th Cir. 2009) (applying calendar method, in which the first
day of the one-year period is the day after the noncitizen arrived in the U.S.); Singh
v. Lynch, 655 F. App'x 464, 470 (6th Cir. 2016). The term “last arrival” takes on its
natural meaning as the date of the applicant’s most recent arrival in the United States
from a trip abroad. Bouchikhi v. Holder, 676 F.3d 173, 177 (5th Cir. 2012) (rejecting
argument that “arrival” period continues as long as person is an “arriving alien”);
see also Matter of F-P-R-, 24 1. & N. Dec. 681 (BIA 2008). When an application has
not been received within the 1-year deadline, the mailing date of the asylum
application is considered the filing date where the applicant produces clear and
convincing evidence of mailing. Nakimbugwe v. Gonzales, 475 F.3d 281, 284-85
(5th Cir. 2007) (citing 8 § C.F.R. 208.4(a)(2)(ii)); Arif v. Mukasey, 509 F.3d 677 (5th
Cir. 2007).

“Pursuant to 8 U.S.C. § 1158(a)(3), this court lacks jurisdiction to review the
agency’s determination that an asylum application is not timely.” Nakimbugwe, 475
F.3d at 284. “However, § 106 of REAL ID Act restored jurisdiction over
constitutional claims and questions of law.” Nakimbugwe, 475 F.3d at 284 (citing 8
U.S.C. § 1252(a)(2)(D) and Rosales v. Bureau of Immigration & Customs
Enforcement, 426 F.3d 733, 736 (5th Cir. 2005)). In Nakimbugwe, the Court noted
that the “many determinations of timeliness [that] are based on an 1J’s assessment of
facts and circumstances that affected the applicant’s filing” are “clearly
unreviewable by this Court” as questions of fact. 475 F.3d at 283; see also Arif, 509
F.3d at 680 (extraordinary circumstances holding involves questions of fact which
the Court lacks jurisdiction to review). Cases finding no jurisdiction to review
timeliness:
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e Zhuv. Gonzales, 493 F.3d 588, 596 (5th Cir. 2007) (court lacked jurisdiction
where “IJ’s rejection of [applicant’s] extraordinary circumstances claim was
based on an evaluation of the facts and circumstances of her case”);

e Lemusv. Lynch, 611 F. App’x 813 (5th Cir. 2015) (where applicant argued
changed circumstances (increase in gang violence) excused late filing, Court
lacked jurisdiction to consider “whether the BIA improperly weighed or
ignored evidence regarding changed-conditions (sic) in El Salvador, or
whether the evidence established changed country conditions [because they
are] questions of fact, and do not raise a constitutional or legal question).

¢ Villanueva-Amaya v. Holder, 344 F. App’x 97, 99 (5th Cir. 2009) (1J rejected
applicant’s argument that her medical condition constituted an exceptional
circumstance excusing untimely filing).

However, where the timeliness determination is “based entirely on . . .
construction of a federal regulation,” the Court has jurisdiction over such questions
of law. Id.; see also Zhu v. Ashcroft, 382 F.3d 521, 527 (5th Cir. 2004) (pre-REAL
ID Act, vacating and remanding where Court had no way of knowing whether BIA’s
affirmance without opinion was on a reviewable or non-reviewable basis). Compare
Ramadan v. Gonzales, 479 F.3d 646, 650 (9th Cir. 2007) (per curiam) (recognizing
Court’s jurisdiction over mixed questions of fact and law, including jurisdiction of
whether undisputed facts constitute changed circumstances).

“[TThere is no time bar in seeking withholding of removal.” Zhu v. Ashcroft,
382 F.3d 521, 528 (5th Cir. 2004).

Cross-reference: Jurisdiction Over Immigration Petitions.
1. Exceptions to the One Year Deadline

The one-year filing deadline may be excused if the applicant can demonstrate
“to the satisfaction of the Attorney General” either (1) “changed circumstances
which materially affect[ed] the applicant’s eligibility for asylum”™ or (2)
“extraordinary circumstances relating to the delay in filing an application” and that
the application was filed within a “reasonable period” thereafter. Zhu v. Gonzales,
493 F.3d 588, 594-96 (5th Cir. 2007) (citing 8 U.S.C. § 1158(a)(2)(D)); see also 8
C.F.R.81208.4(a)(2)(1)(B). If the applicant can show a material change in
circumstances or that extraordinary circumstances caused the delay in filing, the
limitations period will be tolled. See 8 U.S.C. § 1158(a)(2)(D); 8 C.F.R. §
1208.4(a)(4) & (5).
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See above regarding the Court’s jurisdiction to review a claim that an
exception applies.

B. Safe Third Country Bar

An applicant has no right to apply for asylum if she “may be removed,
pursuant to a bilateral or multilateral agreement, to a country (other than the country
of the alien’s nationality ... ) in which the [applicant’s] life or freedom would not be
threatened on account of” the statutory grounds. 8 U.S.C. § 1158(a)(2)(A). Pursuant
to 8 U.S.C. § 1158(a)(3), this court lacks jurisdiction to review the 1J’s determination
under this section. Applicants who filed before April 1, 1997, are not barred under
this section. See 8 C.F.R. § 1208.13(c)(1) and (2).1

C. Previous Asylum Denial

An applicant who previously applied for asylum and was denied and was
denied is barred. 8 U.S.C. § 1158(a)(2)(C). Pursuant to 8 U.S.C. § 1158(a)(3), this
court lacks jurisdiction to review the IJ’s determination under this section.
Applicants who filed before April 1, 1997, are not barred under this section. See 8
C.F.R. § 1208.13(c)(1) and (2). Notwithstanding 8 U.S.C. § 1158(a)(2)(C), an
application for asylum may be considered if the alien demonstrates “either the
existence of changed circumstances which materially affect the applicant’s
eligibility for asylum. . ..” 8 U.S.C. § 1158(a)(2)(D); see Dije v. Garland, 39 F. 4th.
280, 286 (5th Cir. 2022) (noting that the one-application bar “has an exception for
changed circumstances”).

D. Firm Resettlement

As of October 1, 1990, an applicant may not be granted asylum if he or she
“was firmly resettled in another country prior to arriving in the United States.” See 8

! The United States and Canada entered into a bilateral agreement, effective December 29, 2004, which recognizes
that both countries “offer generous systems of refugee protection” and provides, subject to exceptions, that
noncitizens arriving in the United States from Canada at a land border port-of-entry shall be returned to Canada to
seek protection under Canadian immigration law. See “The Agreement Between the Government of the United
States of America and the Government of Canada for Cooperation in the Examination of Refugee Status Claims
from Nationals of Third Countries,” U.S.-Can., Dec. 5, 2002, available

at http://www:.cic.gc.ca/english/department/laws-policy/safe-third.asp. The Agreement indicates that a noncitizen
may apply for asylum, withholding of removal or protection under the Convention Against Torture in one or the
other, but not both, countries. See also 8 C.F.R. § 208.30(e)(6) (implementing regulation); 69 FR 69480 (Nov.

29, 2004) (rules implementing United States- Canada agreement).
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U.S.C. 8 1158(b)(2)(A)(vi); see also Ramos Lara v. Lynch, 833 F.3d 556, 558 (5th
Cir. 2016); Muminov v. Garland, No. 20-60527, 2022 WL 989463 *4 (5th Cir. Apr.
1, 2022). The definition of firm resettlement is found at 8 C.F.R. § 1208.15.

The Fifth Circuit reviews “the BIA’s factual determinations about firm
resettlement and its exceptions for substantial evidence.” Ramos Lara v. Lynch, 833
F.3d 556, 559 (5th Cir. 2016).

The Fifth Circuit “has not yet opined on the appropriate legal standard for
determining whether firm resettlement has occurred.” Muminov v. Garland, 2022
WL 989463 at *5 (5th Cir. April 1, 2022) (citing Ramos Lara v. Lynch, 833 F.3d at
559)). Specifically, the Court has declined to decide on the BIA’s burden shifting
framework—from Matter of A-G-G-, 25 |. & N. Dec. 486 (BIA 2011)--for deciding
whether firm resettlement took place. Ramos Lara v. Lynch, 833 F.3d 556, 559 (5th
Cir. 2016). However, the Court has assumed without deciding that the A-G-G-
framework applies, using it when neither party disputed its application and noting
that every circuit court to have analyzed the framework has used it. Muminov v.
Garland, No. 20-60527, 2022 WL 989463 *5 (5th Cir. Apr. 1, 2022).2

In Muminov, the Court held that substantial evidence supported the finding
that DHS had met its burden at the first step of showing an offer of firm resettlement

2 The A-G-G burden shifting framework involves a four-step process before the 1J: First, DHS “‘bears the burden of
presenting prima facie evidence of an offer of firm resettlement.”” Muminov v. Garland, No. 20-60527, 2022 WL
989463 *5 (5th Cir. Apr. 1, 2022) (quoting Matter of A-G-G-, 25 I&N Dec. 486 (BIA 2011)). Second, the applicant
“can rebut DHS’s prima facie evidence of an offer of firm resettlement by showing by a preponderance of the
evidence that such an offer has not, in fact, been made or that he or she would not qualify for it.” Id. Third, the I1J
considers “‘the totality of the evidence presented by the parties to determine whether an alien has rebutted the
DHS’s evidence of an offer of firm resettlement.” Id. Fourth, if the 1J determines that the applicant firmly resettled,
the burden shifts back to the applicant to establish that an exception applies by a preponderance of the evidence. Id.
Those exceptions to the firm resettlement bar include:

1. That his or her entry into that country was a necessary consequence of his or her flight
from persecution, that he or she remained in that country only as long as was necessary to
arrange onward travel, and that he or she did not establish significant ties in that country;
or

2. That the conditions of his or her residence in that country were so substantially and
consciously restricted by the authority of the country of refuge that he or she was not in
fact resettled. In making his or her determination, the asylum officer or immigration
judge shall consider the conditions under which other residents of the country live; the
type of housing, whether permanent or temporary, made available to the refugee; the
types and extent of employment available to the refugee; and the extent to which the
refugee received permission to hold property and to enjoy other rights and privileges,
such as travel documentation that includes a right of entry or reentry, education, public
relief, or naturalization, ordinarily available to others resident in the country.

8 C.F.R. § 1208.15.
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where the applicant lived in the country for over either year, mostly joined by his
wife and 2 children who were born there, started a business, and obtained a work
permit. Id. at *7. The Court found that the IJ and BIA were “within their board
discretion” to conclude that the applicant had not rebutted the offer of firm
resettlement despite his testimony that he could not obtain citizenship and could be
deported to a neighboring country due to a close relationship between those
countries’ authorities. Finally, the Court considered the applicant’s argument that he
qualified for the restricted-residence exception to the firm resettlement bar, at 8
C.F.R. § 1208.15(b). Noting that the applicant’s testimony about extortion fees he
was forced to pay, harassment, and discrimination “may well support a restricted-
residence exception,” the Court nevertheless concluded that the 1J and BIA “had the
discretion to conclude” that those restrictions were “neither substantial nor conscious
enough to warrant the exception.” Id.

E. Persecutor Bar

A person who “ordered, incited, assisted, or otherwise participated in the
persecution” of any person on account of one of the five grounds may not be granted
asylum. 8 U.S.C. § 1158(b)(2)(A)(i); 8 U.S.C. § 1101(a)(42). In interpreting the
persecutor bar, this and other courts have turned for guidance to case law interpreting
similar statutes. See, e.g., Fedorenko v. United States, 449 U.S. 490, 514
n.34 (1981) (interpreting a similarly-worded statute passed at the close of World
War Il and noting that an individual who merely cut the hair of inmates before
execution did not assist in the persecution of civilians, but that an armed uniformed
guard who shot at escaping inmates qualified as a persecutor).

The Fifth Circuit has not explicitly adopted a test to determine whether an
applicant assisted or participated in the persecution of others. Gebrgzabher v.
Garland, 55 F.4th 996, 1001 (5th Cir. 2022) (declining to adopt a standard when the
[J’s holding that the persecutor bar applied to the applicant was supported by
substantial evidence even under applicant’s proposed standard); see also Han v.
Barr, 776 Fed. App’x 214, 217 at n.1 (5th Cir. 2019) (not reaching the persecutor
bar issue but cataloging the variety of approaches in other circuits).

An applicant need not have “engage[d] in the commission of physical
atrocities to be found to have ‘assisted’ or ‘participated’ in them.” Gebrgzabher, 55
F.4th at 1002 (citing United States v. Vasquez, 1 F.4th 355, 361 (5th Cir. 2021) (per
curiam) (coming to “inescapable conclusion” that terms “assisted” and “participated
in” cover “a broad range of conduct” in context of denaturalization case)).
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Similarly, the applicant’s personal motivation is not relevant; that is, the
applicant need not be motivated by their own political opinion. Bah v. Ashcroft, 341
F.3d 348, 351 (5th Cir. 2003) (finding the BIA correctly held the applicant ineligible
for withholding of removal because he assisted in persecuting individuals because
of their political opinions).

Lastly, the persecutor bar may not apply where an applicant engaged only “in
legitimate law enforcement activity and the Government has failed to establish a
connection between that legitimate activity and the persecution.” Gebrgzabher, 55
F.4th at 1002. An applicant’s engagement in allegedly legitimate law enforcement
activity does not “immunize him from the persecutor bar.” Id. (denying review of
the BIA’s application of the persecutor bar when the applicant impeded the escape
of persecuted prisoners while serving as an armed guard).

The Fifth Circuit has not opined on the availability of a coercion or duress
exception to the persecutor bar since the Attorney General’s 2020 decision that such
an exception does not exist, which reversed the Board’s decision that one did. See
Matter of Negusie, 28 I. & N. Dec. 120 (AG Nov. 5, 2020) (reversing Matter of
Negusie, 27 I. & N. Dec. 347 (BIA 2018) (on remand from the Supreme Court
In Negusie v. Holder, 555 U.S. 511 (2009) (holding INA ambiguous as to whether
duress and coercion are relevant to the persecutor bar))). The AG’s 2020 decision
also concluded that DHS does not have an evidentiary burden to show that the
persecutor bar applies. Id. at 154; see also Vasquez-Martinez v. Holder, 564 F.3d
712, 716 (5th Cir. 2009) (“[N]either Cisneros-Perez nor any case in this Circuit
establishes the proposition that the initial burden of production of evidence that the
alienis ineligible for discretionary relief lies with the government. Such a conclusion
does not flow from the language of the statute or the concomitant regulation.”)

F. Particularly Serious Crimes

An individual “cannot receive asylum or withholding of removal...if ‘[he],
having been convicted by a final judgment of a particularly serious crime, constitutes
a danger to the community of the United States.”” Samba v. Lynch, 641 F. App'x
376, 379 (5th Cir. 2016) (citing 8 U.S.C. 1158(b)(2)(A)(ii)); see also Vetcher v. Barr,
953 F.3d 361, 369 (5th Cir. 2020) (noting that phrase “particularly serious crime”
should be interpreted similarly in asylum and withholding contexts). Once the
applicant is determined to have committed a particularly serious crime, the court
does not separately determine whether they are a danger to the community. Cana-
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Coronado v. Holder, 547 F. App’x 463, 463 (5th Cir. 2013) (citing Matter of N-A-
M-, 24 1&N Dec. 336, 342 (BIA 2007)).

Notwithstanding the “criminal alien bar” to jurisdiction at 8 U.S.C. §
1252(a)(2)(C), the Court retains jurisdiction to review legal questions—including
whether a conviction is properly classified—though it cannot reweigh the facts.
Hammerschmidt v. Garland, 54 F.4th 282 (5th Cir. 2022); see also Samba v. Lynch,
641 F. App'x 376, 380 (5th Cir. 2016) (exercising jurisdiction to review whether the
IJ applied the proper legal standard to determine that applicant committed a
particularly serious offense); Rodriguez Gonzalez v. Garland, 61 F.4th 467, 469 (5th
Cir. 2023) (“whether a conviction constitutes an aggravated felony is a question of
law”). The Court does not have jurisdiction to review, for example, arguments “that
the immigration judge abused [his] discretion in weighing the multiple desiderata
made relevant by the [BIA’s] definition of a particularly serious crime.” Samba, 641
F. App’x at 380 (citing Solorzano-Moreno v. Mukasey, 296 Fed. App’x 391, 394
(5th Cir. 2008)); see also Caceres v. Lynch, 672 F. App’x 433, 434 (5th Cir. 2016)
(no jurisdiction to review assertion that BIA should have given more weight to
favorable factors indicating that an offense was not a particularly serious crime);
Mutsvene v. Lynch, 647 F. App'x 369, 372 (5th Cir. 2016).

1. Per Se Particularly Serious Crimes

For the purposes of asylum, “any categorical aggravated felony listed in 8
U.S.C. 8§ 1101(a)(43) is a ‘particularly serious crime.”” Hammerschmidt v. Garland,
54 F.4Ath 282, 288 (5th Cir. 2022). To determine whether a prior conviction is an
aggravated felony, the categorical approach is used. Rodriguez Gonzalez v. Garland,
61 F.4th 467, 469 (5th Cir. 2023). The sentence imposed upon the applicant is
irrelevant. Id. Further, the statute permits the Attorney General to “designate by
regulation offenses that will be considered to be” a particularly serious crime for
purposes of asylum. 8 U.S.C. § 1158(b)(2)(B).

2. Case-By-Case Adjudication

However, a crime need not be an aggravated felony to be a particularly
serious crime and therefore a bar to asylum. Vetcher v. Barr, 953 F.3d 361, 368 (5th
Cir. 2020); see also Matter of N-A-M-, 24 1&N Dec. 336, 338 (BIA 2007) (holding
that a particularly serious crime for withholding in the withholding context need not
be an aggravated felony).
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For offenses that are not per se particularly serious crimes, the legal standard
for determining whether it is particularly serious is set forth in Matter of Frentescu,
18 I. & N. Dec. 244, 247 (BIA 1982), superseded in part by statute as recognized in
Matter of N-A-M-, 24 I. & N. Dec. 336 (BIA 2007). Samba v. Lynch, 641 F. App'x
376, 381 (5th Cir. 2016). The Court has stated that it does “not require the BIA to
individually consider each factor [under N-A-M-] before deciding a crime is
particularly serious.” Cana-Coronado v. Holder, 547 F. App’x 463, 463 (5th Cir.
2013); Hakim v. Holder, 628 F.3d 151, 154 (5th Cir. 2010).

To determine whether a conviction (other than for an aggravated felony) is
“particularly serious, the 1J is required to apply the ‘case-by-case’ test,” which
considers ‘the nature of the conviction, the type of sentence imposed, and the
circumstances and underlying facts of the conviction.” Hammerschmidt v. Garland,
54 F.4th 282, 288 (5th Cir. 2022) (citing Aviles-Tavera, 22 F.4th 478, 483 (5th Cir.
2022)); see also Ouedraogo v. Garland, 844 F. App’x 756, 757 (5th Cir. 2021).
There is “some degree of overlap between the first ‘nature of the conviction’ factor
of the case-by-case test and the categorical test.” Aviles-Tavera v. Garland, 22 F.4th
478, 483 (5th Cir. 2022).

Crimes found to be “particularly serious” under a case-by-case adjudication
include:

e evading arrest in a vehicle, a third-degree felony, in violation of Tex.
Penal Code § 38.04(b)(2)(A) where sentenced to two years of
imprisonment, fled from police for over 2 miles, pursuit lasted long
enough for another officer to join, attempted evasion went through a
gas station parking lot, and evasion stopped only when progress
Impeded by a tow truck. Ouedraogo v. Garland, 844 F. App’x 756, 758
(5th Cir. 2021).

e burglary of a habitation in violation of Tex. Penal Code § 30.02(a)(1),
where BIA noted that burglary of habitation carries an inherent risk of
violence. Cana-Coronado v. Holder, 547 F. App’x 463 (5th Cir. 2013).

e first-degree felony delivery of a controlled substance with sentence of
10 years’ community supervision. Caceres v. Lynch, 672 F. App’x 433
(5th Cir. 2010) (specific state law provision unidentified).

e delivery of a controlled substance in violation of Texas Health & Safety
Code § 481.113(d), with 10 years’ imprisonment on 2 counts suspended
for 10 years’ community supervision. Vetcher v. Barr, 953 F.3d 361
(5th Cir. 2020).
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e fraud and false statements in the preparation of individual income tax
returns, in violation of 26 U.S.C. § 7206(2), with sentence to two-year
term of probation and over $151,000 in restitution, where I1J found that
the “conviction presented severe implications because [applicant’s]
conduct obstructed an important government function through
fraudulent means.” Samba v. Lynch, 641 F. App’x 376 (5th Cir. 2016).

e fraudulent request of a tax refund in violation of 18 U.S.C. 8 287 in the
amount of $2812, where sentenced to 48 months in prison and ordered
to pay restitution jointly and severally with co-defendant of more than
$45,000 and where applicant held herself out as an attorney and preyed
on vulnerable persons to develop tax returns and defraud the
government. Hammerschmidt v. Garland, 54 F.4th 282 (5th Cir. 2022)
(in withholding case, conviction for an aggravated felony but case-by-
case inquiry completed because sentence under 5 years).

e robbery with (or by display of) a deadly weapon or where the victim
suffers serious bodily injury in violation of Tenn. Code. Ann. § 39-13-
402. Mady v. Garland, No. 21-60423, 2023 WL 2447445, at *1 (5th
Cir. Mar. 10, 2023) (aggravated felony where sentence was less than 5
years, for withholding of removal)

e conspiracy to commit access device fraud and identity fraud where
applicant was involved in a large-scale scheme that resulted in losses to
twenty-three different individuals and banking organizations, the theft
of 419 identities, and a loss of $54,329.44. Zhong Qin Yang v. Holder,
570 F. App'x 381, 384 (5th Cir. 2014) (no ineffective counsel where
counsel conceded, and IJ agreed, that conviction was particularly
serious) (withholding of removal)

e money laundering, where BIA had found danger to the community
because of its relationship to drug trafficking. Hakim v. Holder, 628
F.3d 151 (5th Cir. 2010) (where conviction was for aggravated felony
of money laundering over $10,000 but sentence less than 5 years)
(withholding of removal)

Cross-reference:  For more information on  aggravated
felonies, see Criminal Issues in Immigration Law (forthcoming).

G. Serious Non-Political Crimes

An applicant for asylum can be barred from relief, at the discretion of the
Attorney General, if there are serious reasons for believing that he or she committed
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a serious, non-political crime outside the United States prior to arrival. 8 U.S.C.
8 1158(b)(2)(A)(iii); Efe v. Ashcroft, 293 F.3d 899, 905 (5th Cir. 2002).

Whether an applicant has committed a serious non-political crime “is a finding
of fact that [the Court] review[s] under the substantial evidence test.” Efe v. Ashcroft,
293 F.3d 899, 905 (5th Cir. 2002) (internal citation omitted); see also Matter of
McMullen, 19 I. & N. Dec. 90 (BIA 1984) (“Whether crimes are of a political
character is primarily a question of fact.”). The agency has equated “serious reasons
for believing” with probable cause. Matter of E-A-, 26 1. & N. Dec. 1, 3 (BIA 2012).

In general, “four factors have been used to determine whether or not a crime
Is political:

(1) A determination that genuine political motives existed;

(2) Whether the act was directed toward modification of the political

organization of the state;

(3) Whether a causal link exists between the crime and political purpose;

and

(4) A balance of the political nature of the act with whether it was

disproportionate to its objective or of an atrocious or barbarous nature.” Efe

v. Ashcroft, 293 F.3d 899, 906 (5th Cir. 2002) (citing INS v. Aguirre-Aguirre,

526 U.S. 415 (1999) (finding applicant committed serious nonpolitical crime

where no compelling evidence that applicant had political motives in killing

police officer at a demonstration and where Killing disproportionate to

political objective).

The agency is not required to balance the seriousness of the offense against
the degree of persecution feared. See INS v. Aguirre-Aguirre, 526 U.S. 415,
432 (1999).

H. National Security Bar

An applicant is ineligible for asylum if there are “reasonable grounds for
regarding the applicant as a danger to the security of the United States.” 8 U.S.C. §
1158(b)(2)(A)(iv). “Reasonable grounds” means “probable cause.” Mirza v.
Garland, 996 F.3d 747, 750 (5th Cir. 2021) (agreeing with AG’s interpretation in
Matter of A-H-, 23 I. & N. Dec. 774, 788-89 (A.G. 2005)). That is, a reasonable
person must have probable cause to believe that an individual “may pose a danger
to national security”: a “purely hypothetical or speculative danger is not enough.”
Mirzav. Garland, 996 F.3d 747, 751 (5th Cir. 2021) (substantial evidence supported
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application of security bar where individual threatened to kill 30-50 others, despite
claimed schizophrenia). See also Mortagy v. Ashcroft, 74 F. App'x 351, 354 (5th Cir.
2003) (concluding substantial evidence supported the finding that the applicant
posed a danger to national security where he was a member of the PFLP, a group on
the State Department’s List of Designated Foreign Terrorist Organizations, received
military and weapons training by the Palestinian Liberation Organization, fought
with the PFLP, and gathered intelligence for Syrian and Turkish officials.)

. Terrorism Bar

Subject to one statutory exception, an applicant is ineligible for asylum if the
are inadmissible or removable for reasons relating to terrorist activity, 8 U.S.C.
§ 1158(b)(2)(A)(v).2 This Court statutorily lacks jurisdiction to review the BIA’s
finding of an applicant’s ineligibility for asylum under § 1158(b)(2)(A)(v) due to §
1158(b)(2)(D). Mortagy v. Ashcroft, 74 F. App'x 351, 353-54 (5th Cir. 2003). See
also Amrollah v. Napolitano, 710 F.3d 568, 570 (5th Cir. 2013) (DHS collaterally
estopped from denying adjustment of status based on material support to terrorism
bar (8 U.S.C. § 1182(a)(3)(B)(iv)(VI))) where approval of asylum application
necessarily included decision that “providing medical assistance in the form of
prescription medications and bandages to the mujahedeen movement” did not trigger
bar); Alafyouny v. Gonzales, 187 Fed.Appx. 389, 391 (5th Cir. 2006) (immigration
judge's determination that Palestine Liberation Organization (PLO) was a terrorist
organization at time applicant solicited funds for it, thereby warranting denial of
request for adjustment of status, was supported by evidence).

3 While asylum applicants are not generally subject to inadmissibility grounds found in 8 U.S.C. § 1182(a), they are
subject to the “terrorism-related inadmissibility grounds” (TRIG) at 8 U.S.C. 1182(a)(3) because those grounds are

included as a mandatory bar at 8 U.S.C. § 1158(b)(2)(A)(v). Specifically, that provision bars from asylum applicants
“described in” 8 U.S.C. § 1182(a)(3)(B)(i)

(1) (engaged in terrorist activity) ,

(1) (reason to believe engaged or likely to engage in terrorist activity),

(1) (incited terrorist activity under specified circumstances),

(V) (representative of terrorist organization), or

(V1) (member of certain terrorist organizations)

or8 U.S.C. 8 1227(a)(4)(B) of this title (relating to terrorist activity) “unless, in the case only of an alien described
in subclause (V) of section 1182(a)(3)(B)(i) of this title, the Attorney General determines, in the Attorney General's
discretion, that there are not reasonable grounds for regarding the alien as a danger to the security of the United

States.” 8 U.S.C. § 1158(b)(2)(A)(v).
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