XI. DERIVATIVE ASYLEES

A spouse or minor (but not a parent) who accompanies an alien already
eligible for asylum status may be granted a derivative asylee status, even though the
spouse or child might not otherwise be eligible for asylum.8 U.S.C. §
1158(b)(3)(A); Kane, 581 F.3d at 236 (recognizing that the asylum statute allows for
derivative beneficiaries of the principal applicant, but that the withholding of
removal statute makes no such allowance); 8 C.F.R. § 1208.21. A derivative spouse
or child only qualifies as such if they are “not otherwise eligible for asylum” in their
own right. 8 U.S.C. § 1158(b)(3).

Where a parent is the lead petitioner and a child listed as derivative, harms
suffered by the child are not considered as to the parent’s claim unless the principal
applicant argues explicitly that those harms constitute persecution to themselves. See
Avalos v. Garland, No. 22-60279, 2023 WL 2521867, at *2 (5th Cir. Mar. 14, 2023)
(because son listed as beneficiary of father’s application, “the separate incident
where his son was attacked by gang members after school, along with any other
threats his son received, are not part of [father]'s claim for asylum™); Kane v. Holder,
581 F.3d 231, 239 (5th Cir. 2009) (noting that the BIA conceded “that there may be
cases where a person persecutes someone close to an applicant, such as a spouse,
parent, child or other relative, with the intended purpose of causing emotional harm
to the applicant, but does not directly harm the applicant himself . . . [in which case]
the applicant himself would be the target of the emotional persecution that arises
from physical harm to a loved one.”)

Where a child is listed as the derivative on a parent’s asylum application and
also files an individual asylum application based on the same factual predicate as
their parent, the parent’s application will dispose of the child’s where the child could
not logically be a member of the parent’s particular social group and does not offer
another. Matamoros-Serrano v. Sessions, 733 F. App'x 801, 802 (5th Cir. 2018).
Where a derivative’s “claimed social group is merely derivative of [lead applicant’s],
there is no error in denying asylum as to the derivative based on non cognizability
of the lead’s particular social group. Zamora-De Guevara v. Sessions, 728 F. App'x
356, 357 (5th Cir. 2018) (citing Orellana-Monson v. Holder, 685 F.3d 511, 521-22
(5th Cir. 2012)).

Where derivatives do not raise challenges to the denial of the lead applicant’s
asylum application before the BIA, they have waived review of their derivative
claims. Vasquez-Canas v. Garland, No. 20-60771, 2022 WL 44100, at *3 (5th Cir.
Jan. 5,2022). Where derivatives argue that the 1J should have considered their claims
independently from the lead applicant’s, the Fifth Circuit lacks jurisdiction if a
proposed social group or other ground was not argued before the BIA. Vasquez-
Canas v. Garland, No. 20-60771, 2022 WL 44100, at *3 (5th Cir. Jan. 5, 2022) (“We
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cannot consider on a petition for review a new PSG claim that the asylum or
withholding applicant failed to raise before the Board.”) Similarly, if a derivative is
denied the right to testify, such procedural errors are subject to the exhaustion
requirement and must be raised on direct appeal to the BIA. /d.

Although minor children may obtain asylum derivatively through their
parents, there is no comparable provision permitting parents to obtain relief
derivatively through their minor children. 8 U.S.C. § 1158(b)(3); 8 C.F.R. §
207.7(b)(6) (stating that parents, siblings, grandparents, grandchildren and other
relatives of a refugee are ineligible for accompanying or follow-to-join benefits);
aff ’d Kane v. Holder, 581 F.3d 231 (5th Cir. 2009); Akpojiyovwi v. Gonzales, 243 F.
App’x. 13 (5th Cir. 2007) (parent cannot establish grounds for asylum solely on fear
of FGM to child).

There is no derivative benefit for an application for withholding of removal.
Matter of A-K-, 24 1. & N. Dec. 275, 279 (BIA 2007); Arif v. Mukasey, 509 F.3d 677,
682 (5th Cir. 2007) (“In the absence of language regarding derivative beneficiaries
similar to that found in the asylum statute, we cannot infer that Congress intended
withholding of removal to apply to the spouse and minor children of an applicant
who do not independently qualify for relief”).
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