XII. REMANDING UNDER INS v. VENTURA

In /NS v. Ventura, 537 U.S. 12, 16 (2002) (per curiam), the Supreme Court
held that where the BIA has not yet considered an issue, the proper course is to
remand to allow the BIA to consider the issue in the first instance:

Generally speaking, a court of appeals should remand a case to an agency for
decision of a matter that statutes place primarily in agency hands. This
principle has obvious importance in the immigration context. The BIA has not
yet considered the “changed circumstances” issue. And every consideration
that classically supports the law's ordinary remand requirement does so here.
The Agency can bring its expertise to bear upon the matter; it can evaluate the
evidence; it can make an initial determination; and, in doing so, it can, through
informed discussion and analysis help a court later determine whether its
decision exceeds the leeway that the law provides.

Ventura, 537 U.S. at 16-17 (2002).

However, the Fifth Circuit notes that the “language in Ventura is strong, [but]
it remains precatory. The Court could have worded its holding categorically, and its
failure to do so must be a conscious decision.” Zhao v. Gonzales, 404 F.3d 295, 311
(5th Cir. 2005). Indeed, it has “refused to remand a matter to the BIA under Ventura
[ ] when the Board had opportunities to consider specific factual or legal issues but
elected to rule ‘on the basis of an erroneous application of the law.”” Siwe v. Holder,
742 F.3d 603, 612 (5th Cir. 2014) (quoting Zhu v. Gonzales, 493 F.3d 588, 602 (5th
Cir. 2007)). It has also refused to remand where “the BIA has . . . had two
opportunities to address the legal and factual issues that are again before this court;
we need not give it a third bite at this apple.” Ziu v. Gonzales, 493 F.3d at 602.
Remand may be appropriate where the BIA has not exercised its Chevron discretion
to fully consider the statutory question presented. A/i v. Lynch, 814 F.3d 306, 312
(5th Cir. 2016). And, separately, remand may, be appropriate where “an intervening
change in the law or binding precedent renders an agency’s order unsustainable.”
Kane v. Holder, 581 F.3d 231, 242 (5th Cir. 2009) (citing Arce-Vences v. Mukasey,
512 F.3d 167, 172-73 (5th Cir. 2007)).

No remand where:

o Board had already considered and rejected evidence of changed country
conditions (in context of motion to reopen) which the Fifth Circuit used to
disagree with the BIA’s finding that applicant did not have a reasonable fear
of future persecution. Ziao v. Gonzales, 404 F.3d 295 (5th Cir. 2005).
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Government did not timely offer evidence on a legal issue on which it had the
burden before the 1J or BIA and court “satisfied that” the BIA had rejected any
argument Government would make that conditions had changed, given that
BIA had granted relief to individuals who suffered persecution on that ground
from that same country. Zhu v. Gonzales, 493 F.3d 588, 602 (5th Cir. 2007).

Court affirms BIA’s reversal of 1J’s decision granting withholding of removal,
because derivative claims for withholding unavailable, and where applicant
sought remand for BIA to consider UNHCR guidance note relating to parent’s
fear of persecution arising from FGM of child. Kane v. Holder, 581 F.3d 231,
242 (5th Cir. 2009) (noting that UNHCR guidance is not binding precedent
rendering BIA’s order unsustainable).

Remand where:

Board violated the CAT regulations by ignoring “hundreds of pages of
evidence about country conditions in Sri Lanka” for applicant’s CAT claim
after finding applicant’s testimony not credible and denying asylum on that
basis. Arulnanthy v. Garland, 17 F.4th 586 (5th Cir. 2021).

Board based denial of withholding of removal on 1J’s negative credibility
determination, refusing to consider an alternative argument raised before the
IJ (that evidence external to applicant’s testimony established that removal
would put his life in jeopardy based on a protected ground). /ruegas-Valdez v.
Yates, 846 F.3d 806 (5th Cir. 2017).

IJ denied asylum based on adverse credibility finding and alternative holding
that, even if credible, applicant had not established past persecution or a well-
founded fear of future persecution, BIA did not decide whether 1J erred on
alternative ground, and Fifth Circuit reversed adverse credibility
determination. Ndungmbowo v. Garland, 2023 WL 8016701, *4 (5th Cir. Now.
20, 2023).

BIA did not make a determination of credibility but where Fifth Circuit
determines that if applicant is credible, she has shown persecution. Reyes-
Hoyes v. Garland, 2023 WL 3075064, *7 (5th Cir. Apr. 25, 2023).

BIA failed to analyze whether applicant’s fear of persecution was well
founded or whether the government of Sierra Leone was unable or unwilling
to control the persecutor, where it had instead denied relief because the
government was not the persecutor. Jalloh v. Barr, 794 F. App’x 418,421 (5th
Cir. 2019).
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BIA and 1J failed to conduct the mixed motive analysis to determine whether
a police investigation was legitimate or pretextual. Sealed Petitioner v. Sealed

Respondent, 829 F.3d 379, 387 (5th Cir. 2016).

Negative credibility finding reversed and 1J had expressly acknowledged that
applicant’s testimony, if believed, would establish a well-founded fear of
persecution. Kabamba v. Gonzales, 162 F. App’x 337, 343 (5th Cir. 2006).

IJ and BIA failed to address raised issue of whether applicant suffered past
persecution. Alami v. Ashcroft, 112 F. App’x 362 (5th Cir. 2004).

Applicant sufficiently raised a claim under CAT that was ignored. Eduard v.
Ashcroft, 379 F. 3d 182, 196 (5th Cir. 2004).
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