XII. WITHHOLDING OF REMOVAL OR DEPORTATION

Withholding of removal under 8§ U.S.C. § 1231(b)(3) prohibits removal to a
country if the person’s “life or freedom would be threatened in that country because
of the [individual’s] race, religion, nationality, membership in a particular social
group, or political opinion.” Bah v. Ashcroft, 341 F.3d 348, 351 (5th Cir. 2003).

An application for asylum under 8 U.S.C. § 1158 is automatically considered
an application for withholding of removal under 8 U.S.C. § 1231(b)(3). See
Nkurunziza v. Holder, 553 F. App’x. 412, 417 (5th Cir. 2014) (citing 8 C.F.R. §
208.3(b)).

Withholding codifies the international norm of “nonrefoulement” or non-
return to a country where an applicant would face persecution. See Efe v. Ashcrofft,
293 F.3d 899, 906 (5th Cir. 2002) (citing 8 C.F.R. § 208.16(b)(1)); INS v. Aguirre-
Aguirre, 526 U.S. 415, 427 (1999) (“The basic withholding provision . . . parallels
Article 33 [of the Refugee Convention], which provides that no Contracting State
shall expel or return (refouler) a refugee in any manner whatsoever to the frontiers
of territories where his life or freedom would be threatened on account of [a
protected ground].” (internal quotation marks and alteration omitted)).

Where deportation or exclusion proceedings were commenced before April 1,
1997, withholding of deportation is available under former 8 U.S.C. § 1253(h) (INA
§ 243(h)).

A. Eligibility for Withholding

1. Burden of Proof

(114

To be eligible for withholding of removal, an applicant must show a “‘clear
probability’ of persecution upon return,” meaning “that it is more likely than not that
the applicant’s life or freedom would be threatened by persecution on account of
either his race, religion, nationality, membership in a particular social group, or
political opinion.” Roy v. Ashcroft, 389 F.3d 132, 138 (5th Cir. 2004); 8 U.S.C. §
1231(b)(3)(A) (citing Faddoul v. INS, 37 F.3d 185, 188 (5th Cir. 1994) and Bah v.
Ashcroft, 341 F.3d 348, 351 (5th Cir. 2003)); see also Bonilla v. Holder, 476 F.
App’x. 49, 50 (5th Cir. 2012) (“To qualify for withholding of removal, an
[applicant] must show that it is more likely than not that his life or freedom would
be threatened by persecution on account of his race, religion, nationality,
membership in a particular social group, or political opinion).
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This “clear probability” standard for withholding is more stringent than the well-
founded fear standard required for asylum. See Singh v. Barr, 813 F. App’x. 934,936
(5th Cir. 2020); INS v. Stevic, 467 U.S. at 429-30. Thus, an applicant who has failed
to satisfy the requirements for asylum is “necessarily also unable to establish an
entitlement to withholding of removal.” Dayo v. Holder, 687 F.3d 653, 658-59 (5th
Cir. 2012) (holding that because applicant could not provide credible evidence of a
well-founded fear of future persecution to meet the standard for asylum relief, he
“could not meet the higher burden required for withholding of removal); see also
Mikhael v. INS, 115 F.3d 299, 306 (5th Cir.1997) (observing that the standard of
proof for withholding of removal is more stringent than the asylum standard and the
applicant must prove by a clear probability that he will, in fact, be persecuted if
returned to his home country); Solis v. Mukasey, 272 F. App’x 318, 321 (5th Cir.
2008) (“failure to establish eligibility for asylum is dispositive of whether [applicant]
is entitled to withholding of removal”) (citing Eduard v. Ashcroft, 379 F.3d 182, 186
n.2 (5th Cir. 2004).

Unlike asylum, withholding of removal “does not require that the petitioner
demonstrate a subjective fear of persecution.” Zhang v. Gonzales, 432 F.3d 339, 344
(5th Cir. 2005) (citing Guevara Flores v. INS, 786 F.2d 1242, 1250 (5th Cir. 1986));
see Faddoul v. INS, 37 F.3d 185, 188 (5th Cir. 1994) (The “clear probability of
persecution” standard for withholding ‘“contains no subjective component but
requires a higher objective likelihood of persecution than the ‘well-founded fear’
standard” for asylum).

2. Nexus Standard

As with asylum, there must be a nexus between an applicant’s past persecution
or feared persecution and a statutorily protected ground to qualify for withholding
of removal. See Shaikh v. Holder, 588 F.3d 861, 864 (5th Cir. 2009). While the
asylum statute “explicitly declares that a statutorily protected ground must be one
central reason for . . . persecution,” the withholding statute “describes how a trier of
fact might determine that the [applicant] would be threatened for a reason . . .”
Lopez-Aguilar v. Garland, 2023 WL 6139571, at *5 (5th Cir. Sep. 20, 2023)
(quotations omitted) (citing 8§ U.S.C. 1158(b)(1)(B)(i) (asylum) and 8 U.S.C.
1231(b)(3)(A), (C) (withholding)). Unlike other circuits that distinguish the nexus
standard according to this difference in statutory language, the Fifth Circuit’s “case
law clearly requires that the same ‘one central reason’ standard for establishing a
nexus between persecution and [protected ground] be applied to both asylum and
withholding of removal claims.” Lopez-Aguilar v. Garland, 2023 WL 6139571, at

*4 (5th Cir. Sep. 20, 2023); see also Vasquez-Guerra v. Garland, 7 F.4th 265, 271
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(5th Cir. 2021) (rejecting argument that withholding’s nexus requirement is less
demanding and more relaxed); Revencu v. Sessions, 895 F.3d 396, 402 (5th Cir.
2018) (using the ‘one central reason’ nexus test for a withholding of removal claim).

Because of the shared nexus requirement between asylum and withholding of
removal claims, failure to prove a nexus for purposes of asylum “also dooms
a withholding of removal claim.” Rivera-Reyes v. Garland, 2022 WL 2355441, at *2
(5th Cir. June 30, 2022) (citing Rivera-Cruz v. I.N.S., 948 F.2d 962, 966 (1991); see
also Lopez-Aguilar, 2023 WL 6139571, at *4 (holding “the BIA adopted the 1J’s
determination . . . that because Lopez-Aguilar ‘has not established eligibility for
asylum[,] [i]t follows that the respondent also did not satisfy a higher burden of proof
for withholding of removal.””).

3. Mandatory Relief

“Unlike asylum, withholding of removal is not discretionary.” Majd v.
Gonzales, 446 F.3d 590, 595 (5th Cir. 2006). That is, an applicant “may not be
removed to a particular country if it is determine that [their] life or freedom would
be threatened in that country because of [their] race, religion, nationality,
membership in a particular social group, or political opinion.” Id. (quotations
removed) (citing 8 U.S.C. § 1231(b)(3)(A)); see also Shaikh, 588 F.3d at 864
(describing withholding as a “mandatory form of relief”); Zhao v. Gonzales, 404
F.3d 295, 310 (5th Cir. 2005) (““A grant of asylum permits the [person] to remain in
this country; a withholding of removal forbids his removal to the persecuting
country. A grant of asylum is within the Attorney General’s discretion, but restriction
on removal is granted to qualified [persons] as a matter of right.”). However, if a bar
to withholding applies, eligibility is precluded. I.N.S. v. Aguirre-Aguirre, 526 U.S.
415, 419-20 (1999); See also Martins v. LN.S., 972 F.2d 657, 662 (5th Cir. 1992)
(affirming denial of withholding based on particularly serious crime bar).

Cross-Reference: Bars to Withholding
4. Nature of Relief

Under asylum, an applicant granted relief may apply for permanent residence
after one year. INS v. Cardoza-Fonseca, 480 U.S. 421, 429 n.6 (1987). But under
withholding of removal, the successful applicant is only given a right not to be
removed to the country of persecution. See INS v. Aguirre-Aguirre, 526 U.S. 415,
419-20 (1999). Withholding “does not stand in the way of removal to a third
country.” Johnson v. Guzman Chavez, 141 S.Ct. 2271, 2289 (2021) (describing
withholding-only proceedings as relevant to where an individual will be removed,
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not whether they will be removed at all). That is, “withholding of removal (as well
as CAT protection) prevents an [individual] from being returned to the place of
danger; it does not prevent removal if some other country will accept” them.
Ramirez-Mejia v. Lynch, 794 F.3d 485, 492 (5th Cir. 2015).

5. Past Persecution

Like with asylum, past persecution generates a presumption of eligibility for
withholding of removal. See 8 C.F.R. § 1208.16(b)(1)(1) (if past persecution, ““it shall
be presumed that the applicant’s life or freedom would be threatened in the future in
the country of removal on the basis of the original claim™); see also Zhu v. Gonzales,
493 F.3d 588 (5th Cir. 2007) (where Chinese applicant proved that “forced abortion”
constituted past persecution for purposes of withholding of removal, she was
entitled to a presumption of eligibility); Argueta-Hernandez v. Garland, 87 F.4th
698, 710 (5th Cir. 2023) (“As [applicant] suffered past persecution in El Salvador, a
regulatory presumption arises that he would fact future persecution if he returned to
El Salvador.”); Ali v. Holder, 579 F. App’x 285, 286 (5th Cir. 2014) (no threat of
future persecution presumed where applicant did not argue that he suffered past
persecution); Mairena-Moncada v. Holder, 451 F. App’x 444, 444 (5th Cir. 2011)
(no presumption of future persecution where past persecution not established).

It is the applicant’s burden to prove such past persecution. See Solis v.
Mukasey, 272 F. App’x. 318, 320 (5th Cir. 2008); Martinez-Lopez v. Barr, 943 F.3d
766, 770-1 (5th Cir. 2019).

The presumption may be rebutted if the government can prove by a
preponderance of the evidence that (1) there has been a fundamental change of
conditions that removes the threat to the applicant, or (2) the applicant could avoid
the threat by relocating to another part of the country. 8 C.F.R. § 208.16(b)(1)(I), (i1).
See Zhu, 493 F.3d at 59697 (holding that conditions in China have not changed so
as to preclude application of presumption of future persecution, for purposes of
withholding of removal, to applicant who had been forced to have an abortion as
reports of physical coercion to meet birth targets continued); Argueta-Hernandez v.
Garland, 87 F.4th 698, 710 (5th Cir. 2023). See also Panmesri v. Holder, 313 F.
App’x 723 (5th Cir. 2009).

Cross-Reference: Defining Persecution
6. Future Persecution

Unlike asylum, a claim for withholding of removal does not require a showing
that the applicant has a subjective fear of persecution. See Zhang v. Gonzales, 432
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F.3d 339, 344 (5th Cir. 2005) (citing Guevara Flores v. INS, 786 F.2d 1242, 1250
(5th Cir. 1986). Rather, the applicant must only demonstrate a “clear probability of
persecution if returned to [his or her] home country.” Id. See also Chen v.
Gonzales, 470 F.3d 1131, 1138 (5th Cir. 2006) (“Although the standard for
withholding of removal is in one regard less stringent than that required to establish
eligibility for asylum, where an applicant must also show a subjective fear of
persecution, the requirement of ‘“clear probability” of persecution requires the
applicant to show a higher objective likelihood of persecution than that required for
asylum.”). The “applicant must show that a reasonable person in the same
circumstances would fear persecution if deported.” Argueta-Hernandez v. Garland,
87 F.4th 698, 708 (5th Cir. 2023) (quoting Orellana-Monson v. Holder, 685 F.3d 511,
518 (5th Cir. 2012)).

As with asylum, “when an applicant for withholding of removal has suffered
past persecution, ‘it shall be presumed that the applicant’s life or freedom would be
threatened in teh future in the country of removal on the basis of the original claim.””
Zhu, 493 F.3d at 599 (quoting 8 C.F.R. 208.16(b)(1)(1)). This presumption may be
rebutted if the government proves, by a preponderance of the evidence, changed
country conditions or that internal relocation is reasonable. /d. However, if the
applicant’s “fear of future threat to life or freedom is unrelated to the past
persecution, the applicant bears the burden of establishing that it is more likely than
not that he or she would suffer such harm, i.e., that there is a ‘clear probability’ of
future harm.” /d. at 596-97.

7. No Time Limit

There is no statutory time limit for bringing a petition for withholding of
removal. Bouchikhi v. Holder, 676 F.3d 173, 180 (5th Cir. 2012) (citing A4rif, 509
F.3d at 680).

8. Firm Resettlement

The Court “has not yet opined on the appropriate legal standard for
determining whether firm resettlement has occurred.” Muminov v. Garland, 2022
WL 989463 at *5 (5th Cir. April 1, 2022) (citing Ramos Lara v. Lynch, 833 F.3d at
559)). Specifically, the Court has declined to decide on the BIA’s burden shifting
framework—from Matter of A-G-G-, 25 1. & N. Dec. 486 (BIA 2011)--for deciding
whether firm resettlement took place. Ramos Lara v. Lynch, 833 F.3d 556, 559 (5th
Cir. 2016). But the Court has assumed without deciding that the 4-G-G- framework
applies, using it when neither party disputed its application and noting that every
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circuit court to have analyzed the framework has used it. Muminov v. Garland, No.
20-60527, 2022 WL 989463 *5 (5th Cir. Apr. 1, 2022).

Cross Reference: Asylum—Bars—Firm Resettlement.
a. Entitled to Withholding

o Argueta-Hernandez v. Garland, 87 F.4th 698, 712 (5th Cir. 2023) (reversing
BIA on past persecution and nexus and remanding for further proceedings)

b. Not Entitled to Withholding of Removal

o Arif v. Mukasey, 509 F.3d 677, 680-82 (5th Cir. 2007) (no derivative
withholding for wife of applicant supported by 8 C.F.R §1208.16(¢));

o Guzman-Aguilera v. Holder, 486 Fed.Appx. 457, 459 (5th Cir. 2012) (no
requisite immutability, social visibility, or particularity of alleged protected
social group);

o Cerritos-Quintanilla v. Barr, 826 Fed. Appx. 386 (5th Cir. 2020) (applicant
did not allege that gang’s death threats were accompanied by violence);

o Dos Santos v. Sessions, 706 Fed. Appx. 829 (5th Cir. 2017) (threats against
applicant by her employer were because she reported his criminal activities to
local police rather than because of her membership in proposed social group
which lacked social distinction);

o  Munoz-De Zelaya v. Garland, 80 F.4th 689 (5th Cir. 2023) (business owners
did not constitute cognizable particular social group or immutable trait);

o Ganjour v. LN.S., 796 F.2d 832 (5th Cir. 1986) (wife of Iranian applicant was
not entitled to withholding of deportation based on her husband's activities in
United States where husband’s claim denied for insufficient evidence);

o Contreras-Gonzalez v. Lynch, 650 F. App’x. 191 (5th Cir. 2016) (evidence that
applicant's brothers had been robbed and assaulted by cartel members in
Mexico was insufficient persecution);

e Revencu v. Sessions, 895 F.3d 396 (5th Cir. 2018) (applicant's assertion of
political neutrality was not a central reason for applicant's harm, but rather
was incidental, tangential, superficial, or subordinate to police's recruitment
motive);

o Chen v. Gonzales, 470 F.3d 1131 (5th Cir. 2006) (no objectively reasonable
fear of persecution if returned to China based on her religious beliefs);
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o Alvarado v. Sessions, 733 Fed. Appx. 187 (5th Cir. 2018) (lack of credibility);

o Fuentes-Barrerav. Barr, 801 Fed. Appx. 258 (5th Cir. 2020) (based on failure
to meet lower threshold for asylum);

o Quintanilla-Mirandav. Barr, 781 Fed. Appx. 344 (5th Cir. 2019) (noncitizen's
proposed group lacked particularity, given that it could include almost any son
in domestic familial relationships);

o Cruzv. Barr, 929 F.3d 304 (5th Cir. 2019) (no past persecution and no well-
founded fear of future persecution where never attempted to internally
relocate and family remains unharmed in home country);

o Morales v. Sessions, 860 F.3d 812 (5th Cir. 2017) (isolated verbal threat of
future violence against ten-year-old applicant not past persecution);

o Vazquez-Guerra v. Garland, 7 F.4th 265 (5th Cir. 2021) (proposed particular
social group tangential, not one central reason for feared harm);

o Cordero-Chavez v. Garland, 50 F.4th 492 (5th Cir. 2022) (lack of credibility);

o Martinez-De Umana v. Garland, 82 F.4th 303 (5th Cir. 2023) (applying
Fuentes to former government official targeted by gang members and finding
no nexus to a protected ground).

9. No Derivative Withholding of Removal

Unlike for asylum, there are no derivative beneficiaries for an application for
withholding of removal. Arif, 509 F.3d at 680—82 (“no evidence in the language of
the statute to indicate that Congress intended to extend the relief afforded by
withholding of removal to [person’s] spouse or minor children without an
independent ground for granting such relief to them,” and 8 C.F.R. § 1208.16(e)
supports that reading of the statute); see also Matter of A-K, 24 1&N Dec. 275, 279
(BIA 2007). Compare 8 U.S.C. § 1158(b)(3) (permitting derivative asylum for
spouses and children as defined in 8 U.S.C. § 1101(b)(1)(A), (B), (C), (D), or (E)),
and 8 C.F.R. § 1208.21, with 8 U.S.C. § 1231(b)(3) (failing to provide derivative
withholding of removal).

B. Bars to Withholding

As a general rule, withholding is mandatory unless an exception applies. INS
v. Aguirre-Aguirre, 526 U.S. 415, 419 (1999).

1. Nazi Membership or Genocidaires
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Those who assisted in Nazi persecution or engaged in genocide are barred
from withholding. See 8 U.S.C. § 1231(b)(3)(B) (stating that withholding does not
apply to an “[applicant] deportable under section 1227(a)(4)(D)” for Nazi
persecution or genocide).

2. Persecutor Bar

Withholding is not available if the applicant “ordered, incited, assisted, or
otherwise participated in the persecution of an individual” on account of the
protected grounds. 8 U.S.C. § 1231(b)(3)(B)(1); Matter of A-H-, 23 1&N Dec. 774,
783-85 (AG 2005).

Cross-Reference: Bars to Asylum-Persecution of Others Bar
3. Particularly Serious Crime Bar

An individual “cannot receive asylum or withholding of removal, however, if
‘[he], having been convicted by a final judgment of a particularly serious crime,
constitutes a danger to the community of the United States.”” Samba v. Lynch, 641
F. App'x 376, 379 (5th Cir. 2016) (citing 8 U.S.C. 1158(b)(2)(A)(ii)); see also
Vetcher v. Barr, 953 F.3d 361, 369 (5th Cir. 2020) (noting that phrase “particularly
serious crime” should be interpreted similarly in asylum and withholding contexts).
Once the applicant is determined to have committed a particularly serious crime, the
court does not separately determine whether they are a danger to the community.
Cana-Coronado v. Holder, 5477 F. App’x 463, 463 (5th Cir. 2013) (citing Matter of
N-A-M-, 24 1&N Dec. 336, 342 (BIA 2007)); see also Mejia v. ILN.S., 121 F.3d 704
(5th Cir. 1997) (“Once it is found that an [applicant] has been convicted of a
particularly serious crime, it necessarily follows that the [applicant] is a danger to
the community of the United States.”)

Notwithstanding the “criminal alien bar” to jurisdiction at 8§ U.S.C. §
1252(a)(2)(C), the Court retains jurisdiction to review legal questions—including
whether a conviction is properly classified—though it cannot reweigh the facts.
Hammerschmidt v. Garland, 54 F.4th 282 (5th Cir. 2022); see also Samba v. Lynch,
641 F. App'x 376, 380 (5th Cir. 2016) (exercising jurisdiction to review whether the
IJ applied the proper legal standard to determine that applicant committed a
particularly serious offense); Rodriguez Gonzalez v. Garland, 61 F.4th 467, 469 (5th
Cir. 2023) (“whether a conviction constitutes an aggravated felony is a question of
law”). The Court does not have jurisdiction to review, for example, arguments “that
the immigration judge abused [his] discretion in weighing the multiple desiderata
made relevant by the [BIA’s] definition of a particularly serious crime.” Samba, 641
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F. App’x at 380 (citing Solorzano-Moreno v. Mukasey, 296 Fed. App’x 391, 394 (5th
Cir. 2008)); see also Caceres v. Lynch, 672 F. App’x 433, 434 (5th Cir. 2016) (no
jurisdiction to review assertion that BIA should have given more weight to favorable
factors indicating that an offense was not a particularly serious crime).

This court has jurisdiction to review the BIA’s determination that an applicant
has been convicted of a “particularly serious crime.” See Kucana v. Holder, 558 U.S.
233,247 (2010) (holding that the statutory language for withholding of removal does
not expressly and specifically vest discretion in the Attorney General such that the
court lacks jurisdiction to review the BIA’s determinations). “Under the withholding
of removal statute, the Attorney General is given the authority by Congress to
“decide” whether an applicant's conviction constitutes a particularly serious crime,”
but because that language is not exclusive, the Fifth Circuit has “jurisdiction to
review the merits of the BIA's determination that Aviles was statutorily ineligible for
withholding of removal.” Aviles-Tavera v. Garland, 22 F.4th 478, 485 (5th Cir. 2022)
(exercising jurisdiction to review BIA’s conclusion that assault was a particularly
serious crime barring withholding of removal).

The Court retains jurisdiction to review legal questions—including whether a
conviction 1is properly classified—though it cannot reweigh the facts.
Hammerschmidt v. Garland, 54 F.4th 282 (5th Cir. 2022); see also Samba v. Lynch,
641 F. App'x 376, 380 (5th Cir. 2016) (exercising jurisdiction to review whether the
IJ applied the proper legal standard to determine that applicant committed a
particularly serious offense); Rodriguez Gonzalez v. Garland, 61 F.4th 467, 469 (5th
Cir. 2023) (“whether a conviction constitutes an aggravated felony is a question of
law”). The Court does not have jurisdiction to review, for example, arguments “that
the immigration judge abused [his] discretion in weighing the multiple desiderata
made relevant by the [ BIA’s] definition of a particularly serious crime.” Samba, 641
F. App’x at 380 (citing Solorzano-Moreno v. Mukasey, 296 Fed. App’x 391, 394 (5th
Cir. 2008)); see also Caceres v. Lynch, 672 F. App’x 433, 434 (5th Cir. 2016) (no
jurisdiction to review assertion that BIA should have given more weight to favorable
factors indicating that an offense was not a particularly serious crime); Aviles-Tavera
v. Garland, 22 F.4th 478, 485 (5th Cir. 2022) (reversal not compelled based on
claimed error that 1J failed to consider evidence and that facts were not as described);
Mutsvene v. Lynch, 647 F. App'x 369, 372 (5th Cir. 2016).

a. Per Se Particularly Serious Crimes

For the purposes of withholding of removal, “an [applicant] who has been
convicted of an aggravated felony (or felonies) for which the [applicant] has been
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sentenced to an aggregate term of imprisonment of at least 5 years shall be
considered to have committed a particularly serious crime.” 8 U.S.C. §
1231(b)(3)(B)(iv); Hammerschmidt v. Garland, 54 F.4th 282 (5th Cir. 2022); See
also Mutsvene v. Lynch, 647 Fed. Appx. 369, 372 (5th Cir. 2016) (8 U.S.C. §
1231(b)(3)(B) “creates a per seclass of particularly serious crimes only for
aggravated felonies that result in a term of imprisonment of at least five years.”).

To determine whether a prior conviction is an aggravated felony, the
categorical approach is used. Rodriguez Gonzalez v. Garland, 61 F.4th 467,469 (5th
Cir. 2023).

A sentence to an indeterminate amount of time “is considered a sentence for
the maximum term imposed.” Sealed Petitioner v. Sealed Respondent, 567 F. App'x
231, 239 (5th Cir. 2014). Time suspended counts as time sentenced. Hathaway v.
Holder, 344 F. App'x 917, 919 (5th Cir. 2009) (citing 8 U.S.C. § 1101(a)(48)(B)).

b. Case-By-Case Adjudication

“A conviction need not meet the five-year sentence threshold to constitute a
‘particularly serious crime’ for withholding purposes.” Hammerschmidt v. Garland,
54 F.4th 282, 288 (5th Cir. 2022) (citing Vetcher v. Barr, 953 F.3d 361, 368—69 (5th
Cir. 2020)). That is, where an applicant was convicted of an aggravated felony but
sentenced to fewer than five years, withholding of removal remains available unless
the conviction qualifies as particularly serious. /d. at 289; see also Hakim v. Holder,
628 F.3d 151, 154 (5th Cir. 2010) (“the Attorney General retains discretion to
determine whether an aggravated felony resulting in a lesser sentence was a
particularly serious crime.”)

That is, “when a crime falls outside of the § 1231(b)(3)(B) criteria, the 1J
employs a ‘case-by-case’ approach to determine whether the crime in question
qualifies as ‘particularly serious.’” Id.; see also Aviles-Tavera v. Garland, 22 F.4th
478, 483 (5th Cir. 2022); Matter of N-A-M-, 24 1. & N. Dec. 336, 338 (BIA 2007)
(holding that a particularly serious crime for withholding in the withholding context
need not be an aggravated felony).

For offenses that are not per se particularly serious crimes, the legal standard
for determining whether it is particularly serious set forth in Matter of Frentescu, 18
[. &N. Dec. 244, 247 (BIA 1982), superseded in part by statute as recognized in
Matter of N-A-M-, 24 1. & N. Dec. 336 (BIA 2007). Samba v. Lynch, 641 F. App'x
376, 381 (5th Cir. 2016). The Court has stated that it does “not require the BIA to
individually consider each factor [under N-A-M-] before deciding a crime is
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particularly serious.” Cana-Coronado v. Holder, 547 F. App’x 463, 463 (5th Cir.
2013).

To determine whether a conviction (other than for an aggravated felony) is
“particularly serious, the 1J is required to apply the ‘case-by-case’ test,” which
considers ‘the nature of the conviction, the type of sentence imposed, and the
circumstances and underlying facts of the conviction.” Hammerschmidt v. Garland,
54 F.4th 282, 288 (5th Cir. 2022) (citing Aviles-Tavera, 22 F.4th 478, 483 (5th Cir.
2022)); see also Ouedraogo v. Garland, 844 F. App’x 756, 757 (5th Cir. 2021). “A
crime need not involve violence or cause harm or physical danger to other persons
in order to be considered a particularly serious crime.” Zhong Qin Yang v. Holder,
570 F. App'x 381, 384 (5th Cir. 2014). There is “some degree of overlap between the
first ‘nature of the conviction’ factor of the case-by-case test and the categorical
test.” Aviles-Tavera v. Garland, 22 F.4th 478, 483 (5th Cir. 2022).

Crimes found to be “particularly serious” under a case-by-case adjudication
include:

« evading arrest in a vehicle, a third-degree felony, in violation of Tex. Penal
Code § 38.04(b)(2)(A) where sentenced to two years of imprisonment, fled
from police for over 2 miles, pursuit lasted long enough for another officer to
join, attempted evasion went through a gas station parking lot, and evasion
stopped only when progress impeded by a tow truck. Ouedraogo v. Garland,
844 F. App’x 756, 758 (5th Cir. 2021).

« burglary of a habitation in violation of Tex. Penal Code § 30.02(a)(1), where
BIA noted that burglary of habitation carries an inherent risk of violence.
Cana-Coronado v. Holder, 547 F. App’x 463 (5th Cir. 2013).

« first-degree felony delivery of a controlled substance with sentence of 10
years’ community supervision. Caceres v. Lynch, 672 F. App’x 433 (5th Cir.
2010) (specific state law provision unidentified).

« delivery of a controlled substance in violation of Texas Health & Safety Code
§ 481.113(d), with 10 years’ imprisonment on 2 counts suspended for 10
years’ community supervision. Vetcher v. Barr, 953 F.3d 361 (5th Cir. 2020).

« fraud and false statements in the preparation of individual income tax returns,
in violation of 26 U.S.C. § 7206(2), with sentence to two-year term of
probation and over $151,000 in restitution, where 1J found that the “conviction
presented severe implications because [applicant’s] conduct obstructed an
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important government function through fraudulent means.” Samba v. Lynch,
641 F. App’x 376 (5th Cir. 2016).

fraudulent request of a tax refund in violation of 18 U.S.C. § 287 in the amount
of $2812, where sentenced to 48 months in prison and ordered to pay
restitution jointly and severally with co-defendant of more than $45,000 and
where applicant held herself out as an attorney and preyed on vulnerable
persons to develop tax returns and defraud the government. Hammerschmidt
v. Garland, 54 F.4th 282 (5th Cir. 2022) (in withholding case, conviction for
an aggravated felony but case-by-case inquiry completed because sentence
under 5 years).

robbery with (or by display of) a deadly weapon or where the victim suffers
serious bodily injury in violation of Tenn. Code. Ann. § 39-13-402. Mady v.
Garland, No. 21-60423, 2023 WL 2447445, at *1 (5th Cir. Mar. 10, 2023)
(aggravated felony where sentence was less than 5 years, for withholding of
removal)

conspiracy to commit access device fraud and identity fraud where applicant
was involved in a large-scale scheme that resulted in losses to twenty-three
different individuals and banking organizations, the theft of 419 identities, and
a loss of $54,329.44. Zhong Qin Yang v. Holder, 570 F. App'x 381, 384 (5th
Cir. 2014) (no ineffective counsel where counsel conceded, and 1J agreed, that
conviction was particularly serious) (withholding of removal)

money laundering, where BIA had found danger to the community because of
its relationship to drug trafficking. Hakim v. Holder, 628 F.3d 151 (5th Cir.
2010) (where conviction was for aggravated felony of money laundering over
$10,000 but sentence less than 5 years) (withholding of removal)

Additionally, ‘“aggravated felonies involving unlawful trafficking in

controlled substances presumptively constitute ‘particularly serious crimes’ [for
withholding of removal],” absent “only [ ] the most extenuating circumstances that
are both extraordinary and compelling. Matter of Y-L-, 23 1. & N. Dec. 270, 274
(2002) (and listing criteria for rebutting this presumption). See also Singh v. Holder,
516 F. App'x 387, 388 (5th Cir. 2013) (no jurisdiction to review claim that BIA erred
in its application of ¥-L- by not considering lack of criminal history and criminal
intent); Razaq v. Gonzales, 242 F. App'x 181, 183 (5th Cir. 2007) (exercising
jurisdiction but rejecting claim that BIA erred in analyzing peripheral-involvement
criterion for rebutting presumption).
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Cross-reference: For more information on aggravated felonies, see Criminal Issues
in Immigration Law (forthcoming).

4. Serious Non-Political Crime Bar

Withholding is not available if “there are serious reasons to believe that the
[applicant] committed a serious nonpolitical crime outside the United States before”
arrival. 8 U.S.C § 1231(b)(3)(B)(ii1).

Cross-reference: Asylum—Serious Non-Political Crime Bar
5. Security and Terrorist Bar

An applicant is ineligible for withholding of removal if “there are reasonable
grounds for regarding the applicant as a danger to the security of the United States.”
8 U.S.C § 1231(b)(3)(B); Mortagy v. Ashcroft, 74 Fed.Appx. 351, 352 (5th Cir. 2003)
(When the record supports that the applicant “poses a danger to the security of the
United States,” the applicant is “ineligible for withholding.”). An individual “shall”
be considered a danger to the security of the United States when they are described
by the inadmissibility grounds for terrorist activities at 8 U.S.C. § 1182(a)(3)(B) or
(F). 1d.

If the evidence indicates that one or more grounds for mandatory denial apply,
the burden of proof shifts to the applicant to prove by a preponderance of the
evidence that the grounds are inapplicable. 8 C.F.R § 1208.16(d)(2).

Cross-reference: Asylum—Security Bar, Terrorist Bar
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