
I. DIFFERENCES BETWEEN MOTIONS TO REOPEN AND MOTIONS TO 
RECONSIDER 

 A. Pertinent Regulations  

Regulations regarding motions to reopen and motions to reconsider are set forth at 8 C.F.R. 

§§ 1003.2 (to the BIA) and 1003.23 (to an immigration court). The regulations were amended 

effective January 2021, see 85 FR 81588-01, but the amendment has been stayed and preliminarily 

enjoined, see Centro Legal de la Raza v. EOIR, 524 F. Supp. 3d 919 (N.D. Cal. 2021), as this Court 

has acknowledged, see Gonzalez-Penaloza v. Garland, 854 F. App’x 637, 638 (5th Cir. 2021).  

Disclaimer: Although this Outline may reference prior versions of the regulations, this does 

not reflect the court’s view on the current status of the regulations. 

B. Motions to Reopen 

Judicial review of motions to reopen ensure that the Board of Immigration Appeals does 

not deprive petitioners of fair asylum hearings. Rivera-Cruz v. I.N.S., 948 F.2d 962, 968–69 (5th 

Cir. 1991). “[E]very alien ordered removed” also “has a right to file one motion” with the IJ or 

Board to “reopen his or her removal proceedings.” Dada v. Mukasey, 554 U.S. 1, 4–5 (2008); see 

8 U.S.C. § 1229a(c)(7)(A). Subject to exceptions …, that motion to reopen ‘shall be filed within 

90 days’ of the final removal order. 8 U.S.C. § 1229a(c)(7)(C)(i). Finally, the BIA’s regulations 

provide that, separate and apart from acting on the alien’s motion, the BIA may reopen removal 

proceedings “on its own motion”—or, in Latin, sua sponte—at any time. 8 C.F.R. § 1003.2(a) 

(2015); Mata v. Lynch, 576 U.S. 143, 145 (2015); see also Guerrero-Lasprilla v. Barr, 140 S. Ct. 

1062, 1067 (2020) (the INA permits a person one motion to reopen, and the motion must usually 

be filed within 90 days of the date of entry of a final administrative order of removal). 

 A motion to reopen is a “form of procedural relief that asks the Board to change its decision 

in light of newly discovered evidence or a change in circumstances.” Guerrero-Lasprilla, 140 S. 



Ct. at 1067.  “An alien may file a motion to reopen only once.”  Gonzalez Hernandez v. Garland, 

9 F.4th 278, 283 (5th Cir. 2021).   The “motion to reopen must be filed within 90 days after the 

date of entry of the final order of removal.”  Id. at 284. (citing 8 U.S.C. § 1229a(c)(7)(C)(i)).  

“Motions to reopen must set forth evidence that is both material and was not available at the time 

of the underlying proceedings.”  Id. at 283.  “To qualify as material, evidence must be likely to 

change the result of the alien’s underlying claim for relief.”  Id. (internal quotations omitted).  “The 

Board may not grant a motion to reopen unless it is based upon new, material facts.”  Bahramnia 

v. U.S. I.N.S., 782 F.2d 1243, 1245 (5th Cir. 1986). 

This Court has explained that “8 C.F.R. § 3.2 provides that an asylum applicant may move 

to reopen his case to present new evidence to the Board between the time the Board renders a 

decision and the time the applicant is ordered to depart the United States. … Such motions will be 

granted if the evidence sought to be offered is material and was not available or discoverable at 

the earlier hearing. … The motion to reopen provides asylum applicants … with an opportunity to 

be heard regarding facts officially noticed and to present contrary evidence. … Applicants may 

then appeal the Board’s denial of a motion to reopen to the court of appeals.”  Rivera-Cruz, 948 

F.2d at 968.   

C. Motions to Reconsider 

A motion to reconsider is based on legal grounds, and seeks a new determination based on 

alleged errors of fact or law. See 8 U.S.C. § 1229a(c)(6) (permitting one motion to reconsider, filed 

within 30 days of the final order of removal, which specifies the errors of law or fact in the previous 

order and is supported by pertinent authority); 8 C.F.R. § 1003.2(b)(1) (2020) (motions to 

reconsider before the BIA).  

“A motion for reconsideration urges an adjudicative body to re-evaluate the record 

evidence only.”  Zhao v. Gonzales, 404 F.3d 295, 301 (5th Cir. 2005).  “An alien may file only one 



motion to reconsider and must do so ‘within 30 days of the date of entry of a final administrative 

order of removal.’”  Gonzalez Hernandez v. Garland, 9 F.4th 278, 283 (5th Cir. 2021) (citing 8 

U.S.C. § 1229a(c)(6)(A)–(B)).  “The motion to reconsider must ‘specify the errors of law or fact 

in the previous order and ... be supported by pertinent authority.’” Id. (citing 8 U.S.C § 

1229a(c)(6)(C)).  It must “identify a change in the law, a misapplication of the law, or an aspect of 

the case that the BIA overlooked.”  Zhao, 404 F.3d at 301.  The court of appeals reviews a denial 

of a motion to reconsider for abuse of discretion.  Id. 

D. Motions to Remand 

Motions to remand for the consideration of new evidence is the same in substance as a 

motion to reopen a removal proceeding.  Fishaye v. Holder, 559 F. App’x 296, 299 (5th Cir. 2014).  

These motions to remand based on new facts or circumstances are considered “a motion to remand 

in the nature of a motion to reopen.”  Chun Lin Yang v. Mukasey, 305 F. App’x 232, 234 (5th Cir. 

2008).  Motions to remand in the nature of a motion to reopen are subject to the same standards 

and regulations as motions to reopen.  Id.  

If a motion to reopen is filed while an appeal to the BIA is pending, it may be deemed a 

motion to remand for further proceedings before the IJ. 8 C.F.R. § 1003.2(c)(1); see Waggoner v. 

Gonzales, 488 F.3d 632, 638 (5th Cir. 2007). In addition, any “party asserting that the [BIA] cannot 

properly resolve an appeal without further factfinding must file a motion for remand.” 8 C.F.R. § 

1003.1(d)(3)(iv) (2020); see Kerr v. Holder, 352 F. App’x 958, 965 (5th Cir. 2009) (“Remand is 

generally appropriate where the BIA has not yet considered an issue”); see Keller v. Filip, 308 F. 

App’x 760, 765 (5th Cir. 2009) (explaining that the BIA cannot find facts and must remand if those 

are needed). 
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