II. JURISDICTION

As [the Supreme Court] held in Kucana v. Holder, circuit courts have jurisdiction
when an alien appeals from the Board’s denial of a motion to reopen a removal
proceeding. 558 U.S. 233, 242 (2010). The INA, in combination with a statute
cross-referenced there, gives the courts of appeals jurisdiction to review “final
order[s] of removal.” 8 U.S.C. § 1252(a)(1); 28 U.S.C. § 2342. That jurisdiction, as
the INA expressly contemplates, encompasses review of decisions refusing to
reopen or reconsider such orders. See 8 U.S.C. § 1252(b)(6) (“[ A]ny review sought
of a motion to reopen or reconsider [a removal order] shall be consolidated with the
review of the [underlying] order”). Indeed, as [the Court] explained in Kucana,
courts have reviewed those decisions for nearly a hundred years; and even as
Congress curtailed other aspects of courts’ jurisdiction over BIA rulings, it left that
authority in place. See 558 U.S. at 242-251.

Nothing changes when the Board denies a motion to reopen because it is
untimely—nor when, in doing so, the Board rejects a request for equitable tolling.
Under the INA, as under our century-old practice, the reason for the BIA’s denial
makes no difference to the jurisdictional issue. Whether the BIA rejects the alien’s
motion to reopen because it comes too late or because it falls short in some other
respect, the courts have jurisdiction to review that decision.

Mata v. Lynch, 576 U.S. 143, 147-48 (2015); see also Ka Fung Chan v. Immigration &
Naturalization Serv., 634 F.2d 248,252 (5th Cir. 1981) (A denial of a motion to reopen deportation
proceedings is a final order of deportation reviewable in the Court of Appeals”); Omozee v.
Mukasey, 261 F. App’x 655, 655-56 (5th Cir. 2008) (“The denial of a motion to reopen removal
proceedings is construed as a final order of removal for purposes of an appellate court's
jurisdiction.”); see also 8 U.S.C. § 1252(b)(6) (“When a petitioner seeks review of an order under
this section, any review sought of a motion to reopen or reconsider the order shall be consolidated
with the review of the order”).

“The Immigration and Nationality Act carefully limits an alien’s ability to bring motions
to reopen.” Qorane v. Barr, 919 F.3d 904, 911 (5th Cir. 2019). For instance, the appellate court’s
jurisdiction over motions to reopen may be limited where the underlying request for relief is

discretionary. See 8 U.S.C. § 1252(a)(2)(B)(1).



In Patel v. Garland, the Supreme Court held that where the agency denies a form of
discretionary relief listed in 8 U.S.C. § 1252(a)(2)(B)(i), which includes cancellation of removal
and adjustment of status, federal courts have jurisdiction to review constitutional claims and
questions of law, but not factual findings and discretionary decisions relating to the granting of
relief. 596 U.S. 328, 33840 (2022); see Singh v. Holder, 551 F. App’x 212, 215 (5th Cir. 2014)
(finding that the court lacked jurisdiction to review a denial of a motion to reopen or reconsider
decisions on adjustment of status and waiver of admissibility under 8 U.S.C. § 1252(a)(2)(B)(1)).
Courts also generally lack jurisdiction to review the BIA’s decision not to invoke its sua sponte
authority to reopen proceedings. Solis Rivera v. Barr, 789 F. App’x 447, 448 (5th Cir. 2020)
(explaining that the court had no jurisdiction to review the 1J’s decision not to reopen removal
proceedings sua sponte); Lopez-Dubon v. Holder, 609 F.3d 642, 647 (5th Cir. 2010) (“The
authority to sua sponte reopen deportation proceedings is entirely discretionary, and we lack
jurisdiction to review this claim”).

8 U.S.C. § 1252 permits judicial review of constitutional claims or questions of law, such
as claims for ineffective assistance of counsel. Mai v. Gonzales, 473 F.3d 162, 164 (5th Cir. 2006).
And although courts generally lack jurisdiction to review discretionary denials of relief, they have
jurisdiction to review challenges to the eligibility for relief. Alves v. Keisler, 253 F. App’x 390, 391
(5th Cir. 2007). This includes whether a petitioner is ineligible for discretionary relief in the form
of cancellation of removal. Tula Rubio v. Lynch, 787 F.3d 288, 290 (5th Cir. 2015).

In cases involving noncitizens who are removable for having committed certain crimes, the
Supreme Court has held that the courts of appeals have jurisdiction to consider the noncitizen’s

claims of due diligence for the purpose of equitably tolling the deadline for filing a motion to



reopen, when the underlying facts are not in dispute. See Guerrero-Lasprilla v. Barr, 140 S. Ct.

1062, 1068—73 (2020).

A. Finality of the Underlying Order

The court generally has jurisdiction to review a final order of removal. Mora-Jimenez v.
Garland, No. 20-61095, 2022 WL 795436, at *1 (5th Cir. Mar. 15, 2022). Removal orders are final
when the BIA affirms an 1J’s removability decision or when the time for appealing the 1J’s decision
has lapsed. /d. The applicant for review must also exhaust all administrative remedies before the
court will have jurisdiction to review. Roy v. Ashcroft, 389 F.3d 132, 137 (5th Cir. 2004).

The filing of a motion to reopen does not disturb the finality of the underlying deportation
or removal order. Espinal v. Holder, 636 F.3d 703, 705 (5th Cir. 2011) (“Filing a motion for
reconsideration does not render the initial order of removal non-final for purposes of judicial
review.”); Mamoka v. ILN.S., 43 F.3d 184, 187 (5th Cir. 1995). But if the BIA grants the motion to
reopen, the court should dismiss the petition for review for lack of jurisdiction. Pena v. Garland,
No. 20-60946, 2022 WL 996574, at *1 (5th Cir. Apr. 4, 2022); Mora-Jimenez, 2022 WL 795436
at *1 (dismissing the appeal for lack of jurisdiction when the BIA granted a motion to reopen and
remanded the case to the 1J). Once a prior removal order is reinstated, it becomes a final order
subject to judicial review. Garcia v. Holder, 756 F.3d 885, 890 (5th Cir. 2014).

B. Filing Motion to Reopen or Reconsider Not a Jurisdictional Prerequisite to
Filing a Petition for Review

The filing of a motion to reopen or reconsider with the BIA is generally not a jurisdictional
prerequisite to filing a petition for review with the court of appeals. Dale v. Holder, 610 F.3d 294,
298 (5th Cir. 2010) (“A motion for reconsideration is ‘not generally required’ to challenge an error

in the BIA's opinion”). But if the petitioner asserts a new ground for relief based on some error in



the deportation proceedings, then a motion to reconsider with the BIA is a jurisdictional

prerequisite. /d.
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