
IV. REQUIREMENTS FOR A MOTION TO REOPEN 

“For background, the BIA may deny a motion to reopen on one of three grounds: (1) failure 

to establish a prima facie case for the underlying relief sought, (2) failure to introduce previously 

unavailable, material evidence, or (3) failure to establish entitlement to discretionary relief.” 

Parada-Orellana v. Garland, 21 F.4th 887, 893 (5th Cir. 2022). 

A. Prima Facie Eligibility for Relief 

The applicant for a motion to reopen must show prima facie eligibility for the underlying 

substantive relief requested. See I.N.S v. Wang, 450 U.S. 139, 145 (1981) (per curiam); see also 

Parada-Orellana v. Garland, 21 F.4th 887, 893 (5th Cir. 2022) (the BIA did not abuse its discretion 

in determining that petitioner failed to establish prima facie eligibility for the relief sought); 

Abubaker Abushagif v. Garland, 15 F.4th 323, 333 (5th Cir. 2021) (holding that the BIA did not 

act irrationally in denying the motion to reopen because petitioner failed to establish a prima facie 

case for the relief sought due to certain inconsistencies in the allegations); Marcello v. I.N.S., 694 

F.2d 1033, 1035 (5th Cir. 1983) (“To be entitled to a reopening and further hearing, the alien must 

first make a prima facie showing that there is a reasonable likelihood that the relief sought would 

be granted at the reopened hearing.”); Matter of Rodriguez-Vera, 17 I. & N. Dec. 105 (BIA 1979) 

(noting that a grant of a motion to reopen is “dependent in part upon the likelihood that the 

applicant will be granted the relief sought if reopening this case is permitted”). 

A prima facie case is established by showing “there is a reasonable likelihood that the statutory 

requirements for the relief sought are satisfied.” Marcello v. I.N.S., 694 F.2d 1033, 1035 (5th Cir. 

1983); see also Guevara Flores v. I.N.S., 786 F.2d 1242, 1250 (5th Cir. 1986) (remanding for the 

BIA to reconsider whether petitioner established prima facie eligibility for withholding of removal 

where petitioner’s new evidence demonstrated a well-founded fear of persecution); Morales v. 

Garland, 27 F.4th 370, 372 (5th Cir. 2022) (evidence provided must be one that “compels a 



contrary result” that what was found in the original case); Karvounis v. Garland, No. 23-60510, 

2024 WL 1596472, at *2 (5th Cir. Apr. 12, 2024) (“…we have long recognized that the reasonable 

probability standard is subsumed in the prima facie standard.”); I.N.S. v. Abudu, 485 U.S. 94, 110, 

108 S. Ct. 904, 914, 99 L. Ed. 2d 90 (1988) (comparing the standard for a motion to reopen to a 

“motion for a new trial in a criminal case on the basis of newly discovered evidence, as to which 

courts have uniformly held that the moving party bears a heavy burden.”); Ugochukwu v. Holder, 

547 F. App’x. 522, 523 (5th Cir. 2013) (despite post-hearing burning of family home, petitioner 

did not show country conditions were materially different from those at the time of his hearing). 

B. Supporting Documentation 

A motion to reopen must be supported by affidavits, the new evidentiary material sought to be 

introduced, and, if necessary, a completed application for relief. See 8 U.S.C. § 1229a(c)(7)(B) 

(“The motion to reopen shall state the new facts that will be proven at a hearing to be held if the 

motion is granted, and shall be supported by affidavits or other evidentiary material.”); 8 C.F.R. § 

1003.2(c)(1) (2020) (before BIA) (“A motion to reopen proceedings shall state the new facts that 

will be proven at a hearing to be held if the motion is granted and shall be supported by affidavits 

or other evidentiary material. A motion to reopen proceedings for the purpose of submitting an 

application for relief must be accompanied by the appropriate application for relief and all 

supporting documentation…”); 8 C.F.R. § 1003.23(b)(3) (2020) (before IJ) (similar requirements); 

Marcello v. I.N.S., 694 F.2d 1033, 1035–36 (5th Cir. 1983) (upholding BIA’s denial of a motion to 

reopen because “no meaningfully different factors were involved than those earlier considered” in 

the original case); Jaco v. Garland, 24 F.4th 395, 401 (5th Cir. 2021)  (to succeed in a motion to 

reopen, the petitioner “must identify either a change in the law, a misapplication of the law, or an 

aspect of the case that the BIA overlooked.”); INS v. Wang, 450 U.S. 139, 143 (1981) (per curiam) 

(upholding BIA’s denial of motion to reopen to apply for suspension of deportation because “the 



allegations of hardship were in the main conclusory and unsupported by affidavit”);  Guerra 

Portillo v. Whitaker, 748 F. App’x. 624, 626 (5th Cir. 2019) (upholding BIA’s denial of a motion 

to reopen because the petitioner “did not identify any specific evidence in the record that directly 

supports their” claims). 

1. Exceptions 

The petitioner’s failure to submit supporting documentation does not bare reopening where the 

government either joins the motion or does not affirmatively oppose it. See In Re Yewondwosen, 

21 I. & N. Dec. 1025 (BIA 1997) (holding that failure to submit an application for relief in support 

of a motion to reopen may still be granted if the government joins the motion). Note, however, the 

Fifth Circuit have concluded that there is no judicial review over denials of sua sponte motions to 

reopen, which are motions that request IJ or BIA reopen the case as an exercise of its discretionary 

powers. See Gonzalez-Cantu v. Sessions, 866 F.3d 302, 306 (5th Cir. 2017) (holding that the Court 

cannot consider a refusal to reopen sua sponte because an “IJ or the BIA has complete discretion 

to deny untimely motions to reopen”).  

C. Previously Unavailable Evidence 

The moving party must show that the previously unavailable material evidence could not have 

been discovered or presented at the former hearing. See INS v. Doherty, 502 U.S. 314, 324 (1992) 

(holding that the Attorney General did not abuse his discretion by denying motion to reopen to 

apply for asylum and withholding based on lack of new material evidence); see also Marcello v. 

I.N.S., 694 F.2d 1033, 1035–36 (5th Cir. 1983) (affirming the BIA’s finding that, in the absence of 

significant changes in circumstance (other than the passage of time), the petitioner had not borne 

his burden of establishing the prima facie case requisite); Guevara Flores v. I.N.S., 786 F.2d 1242, 

1247 (5th Cir. 1986) (holding that any new evidence presented must also be “material” to the case); 

Nunez v. Sessions, 882 F.3d 499, 508 (5th Cir. 2018) (holding that “the continuation of a trend is 



insufficient to show changed country conditions”); Ugochukwu v. Holder, 547 F. App’x 522, 523 

(5th Cir. 2013) (despite post-hearing burning of family home, petitioner did not show country 

conditions were materially different from those at the time of his hearing); Thomas v. Holder, 396 

F. App’x 60, 61 (5th Cir. 2010) (holding that political corruption and gang violence that had been 

occurring in Jamaica since the 1960s did not represent changed country conditions); Gonzalez 

Hernandez v. Garland, 9 F.4th 278, 286 (5th Cir. 2021) (noting that a change in law does not 

constitute new evidence in a motion to reopen).  

D. Explanation for Failure to Apply for Discretionary Relief 

If the motion to reopen is made for the purpose of obtaining discretionary relief, the moving 

party must establish that he or she was denied the opportunity to apply for such relief, or that such 

relief was not available at the time of the original hearing. See INS v. Doherty, 502 U.S. 314, 324, 

327 (1992) (holding that the Attorney General did not abuse his discretion by denying motion to 

reopen because the applicant failed to satisfactorily explain his previous withdrawal of his asylum 

and withholding application); INS v. Abudu, 485 U.S. 94, 111 (1988) (affirming BIA’s denial of 

motion to reopen to apply for asylum where applicant failed to explain why the asylum application 

was not submitted earlier); Deep v. Barr, 967 F.3d 498, 501 (5th Cir. 2020) (affirming BIA’s denial 

of motion to reopen to apply for asylum where applicant failed to meeting the timing limitations 

and evidence provided was otherwise insufficient to establish a changed country condition); 

Fuentes-Pena v. Barr, 917 F.3d 827, 828 (5th Cir. 2019) (holding that the BIA abused its discretion 

by denying motion to reopen because the applicant provided sufficient evidence that she never 

received notice despite providing the Attorney General with her change of address).  

E. Discretionary Denial  

“[I]n cases in which the ultimate grant of relief is discretionary (asylum, suspension of 

deportation, and adjustment of status, but not withholding of deportation), the BIA may leap ahead, 



as it were, over the two threshold concerns (prima facie case and new evidence/reasonable 

explanation), and simply determine that even if they were met, the movant would not be entitled 

to the discretionary grant of relief.” INS v. Abudu, 485 U.S. 94, 105-06 (1988). See, e.g., INS v. 

Rios-Pineda, 471 U.S. 444, 449 (1985) (“We have also held that if the Attorney General decides 

that relief should be denied as a matter of discretion, he need not consider whether the threshold 

statutory eligibility requirements are met.”); Altamirano-Lopez v. Gonzales, 435 F.3d 547, 550 (5th 

Cir. 2006) (“Even if a moving party has established a prima facie case for relief, an IJ can still 

deny a motion to reopen.”); Finlay v. INS, 210 F.3d 556, 557 (5th Cir.2000) (“the denial of 

discretionary relief does not rise to the level of a constitutional violation even if [the moving party] 

had been eligible for it.”); Assaad v. Ashcroft, 378 F.3d 471, 475 (5th Cir.2004) (“[Petitioner's] 

motion to reopen does not allege a violation of his Fifth Amendment right to due process because 

the failure to receive relief that is purely discretionary in nature does not amount to a deprivation 

of a liberty interest.”).  

The standard applied to the review of a denial of a motion to reopen “under a highly deferential 

abuse-of-discretion standard.” Zhao v. Gonzales, 404 F.3d 295, 303 (5th Cir. 2005). “[M]otions to 

reopen deportation proceedings are ‘disfavored,’ and the moving party bears a ‘heavy burden.’ ” 

Altamirano–Lopez, 435 F.3d at 549–50 (5th Cir.2006) (quoting INS v. Abudu, 485 U.S. at 108); 

see also Singh v. Gonzales, 436 F.3d 484, 487 (5th Cir.2006) (noting BIA's decision must be upheld 

as long as it is not “capricious, racially invidious, utterly without foundation in the evidence, or 

otherwise so irrational that it is arbitrary rather than the result of any perceptible rational 

approach.”); Chen v. Gonzales, 470 F.3d 1131, 1134 (5th Cir.2006). (The petitioner has “the burden 

of showing that the evidence is so compelling that no reasonable factfinder could reach a contrary 

conclusion.”). 



F. Relevance of Prior Grant of Voluntary Departure 

The BIA may not deny reopening as a matter of discretion based solely on the failure to 

post a voluntary departure bond or to depart voluntarily without also considering the favorable 

factors in support of reopening. See Mata v. Lynch, ––– U.S. ––––, 135 S.Ct. 2150, 2153, 192 

L.Ed.2d 225 (2015) (citing 8 U.S.C. § 1229a(c)(7)(A) ) (“An alien ordered to leave the country 

has a statutory right to file a motion to reopen his removal proceedings.”).  

If a petitioner files a motion to reopen to apply for discretionary relief after the expiration 

of the voluntary departure period, he or she may be unable to establish prima facie eligibility for 

the relief sought. See Sylejmani v. Sessions, 729 F. App’x. 317, 320 (5th Cir. 2018) (noting that a 

motion to reopen filed after the expiration of the deadline is untimely, unless equitable tolling is 

found to apply). 

1. Voluntary Departure Regulations 

Pursuant to regulations effective January 20, 2009, a grant of voluntary departure will 

terminate automatically when a timely motion to reopen or reconsider is filed. 8 C.F.R. § 

1240.26(b)(3)(iii); (e)(1) (2020); see also 73 FR 76936; Kohwarien v. Holder, 635 F.3d 174, 181 

(5th Cir. 2011) (Petitioner failed to file a motion to reopen prior to the expiration of his departure 

period, which would have been petitioner’s sole option to avoid voluntary departure). The 

regulation only applies prospectively. 

A related regulation, effective January 20, 2009, also results in automatic termination of 

voluntary departure upon the filing of a petition for review. See 8 C.F.R. § 1240.26(i) (2020).  

2. Dada v. Mukasey  

Prior to the effective date of these regulations, the Supreme Court in Dada v. Mukasey held 

that a timely-filed motion to reopen does not automatically stay the voluntary departure period 

while a petitioner’s motion to reopen is pending, and that voluntary departure recipients should be 



permitted an opportunity to withdraw a motion for voluntary departure where the request is made 

prior to the departure period expiring. 554 U.S. 1 (2008). Whether Dada applies retroactively has 

not been raised in the Fifth Circuit.  

3. Pre-Dada v. Mukasey 

Prior to Dada, this court held that for permanent rules cases, the filing of a timely motion 

to reopen did not automatically toll the voluntary departure period. See Banda-Ortiz v. Gonzales, 

445 F.3d 387, 391 (5th Cir. 2006) (“The BIA has reasonably interpreted the governing statutes in 

light of the purposes of the voluntary departure scheme to permit the filing and resolution of a 

motion to reopen, so long as it does not interfere with the agreed upon voluntary departure date or 

the Government's interest in the finality of an alien's voluntary departure.” 

G. Fugitive Disentitlement Doctrine  

Individuals who disregard the order of deportation against them by refusing to report to 

report on their appointed date of departure may have their motion to reopen denied as a matter of 

discretion. See Bright v. Holder, 649 F.3d 397 (5th Cir. 2011) (applying the fugitive disentitlement 

doctrine where petitioner failed to report for removal, thereby barring the courts review of 

petitioner's motion to reopen). 
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