
V. TIME AND NUMERICAL LIMITATIONS 

A. Generally  

1. Time Limitations  

Under 8 U.S.C. § 1229(a)(c)(7)(C)(i), a motion to reopen must “be filed within 90 days of 

the date of entry of a final administrative order.” Lugo-Resendez v. Lynch, 831 F.3d 337, 339 (5th 

Cir. 2016); Deep v. Barr, 967 F.3d 498, 500 (5th Cir. 2020) (“an alien may generally file only one 

motion to reopen his removal proceeding and that motion must be filed within [ninety] days of the 

final order of removal.”). Under U.S.C. § 1101(a)(47)(B), “an order becomes final when the BIA 

affirms the immigration judge’s finding of removability or when the timing for appealing that 

decision has expired.” Espinal v. Holder, 636 F.3d 703, 705 (5th Cir. 2011).   

Further, 8 U.S.C. § 1229(a)(c)(6)(B) articulates that “a motion to reconsider must be filed 

within 30 days of the date of entry of a final administrative order of removal.” Ovalles v. Holder, 

577 F.3d 288, 295 (5th Cir. 2009); see also Cardona-Franco v. Garland, 35 F.4th 359, 365 (5th Cir. 

2022) (finding that “Cardona-Franco’s motion to reconsider . . . was not refiled until after lapse of 

the 30-day filing period.”); Valdes Amaro v. Garland, 2024 WL 1478880 at *1 (5th Cir. 2024) (“a 

motion to reconsider must be filed within 30 days of the order of removal.”).  

However, a deportation order entered in absentia against a party has a 180-day time limit 

on filing motions to reopen. Calle-Yanza v. Garland, 2022 WL 3153807 at *2 (5th Cir. 2022); see 

also Rodriguez-Manzano v. Holder, 666 F.3d 948, 955 (5th Cir. 2012) (citing 8 C.F.R. § 

1003.23(b)(4)(ii) (setting forth a 180-day deadline for filing motions to reopen deportation orders 

entered in absentia). 

Notably, there is no time limit on the filing of a motion to reopen, so long as the motion is 

“based on changed country conditions arising in the country of nationality.” Qi Lin v. Lynch, 645 

F. App’x 308, 310 (5th Cir. 2016) (citing 8 U.S.C. §1229(a)(b)(5)(C)(i)).  



2. Numerical Limitations  

Under 8 U.S.C. § 1229(a)(c)(6)(A), a party may “file one motion to reconsider” and “file 

one motion to reopen.” Ovalles, 577 F.3d at 292; see Lugo-Resendez, 831 F.3d at 339 (“This statute 

guarantees to each alien the right to file one motion to reopen proceedings.”); Deep v. Barr, 967 

F.3d 498, 500 (5th Cir. 2020) (“An alien may generally file only one motion to reopen his removal 

proceeding.”). 

B. Exceptions to the Ninety-Day/One-Motion Rule  

1. In Absentia Orders  

Under 8 U.S.C. § 1229a(b)(5), an immigration judge has the authority to require a non-

citizen to be removed from the country in absentia. See 8 U.S.C. § 1229a(b)(5). A party who fails 

to appear at a removal proceeding shall be ordered removed in absentia, “provided the government 

shows by clear, unequivocal, and convincing evidence” that the party is: (1) removable and (2) 

was provided written notice. Hernandez v. Lynch, 825 F.3d 266, 269 (5th Cir. 2016) (citing 8 

U.S.C. § 1229a(b)(5)(A)); Nunez v. Sessions, 882 F.3d 499, 506 (5th Cir. 2018) (“An alien who 

fails to appear at a removal proceeding shall be ordered removed in absentia so long as the 

government shows by ‘clear, unequivocal, and convincing evidence’ that the alien was removable 

and that she or her attorney was provided written notice.”).  

2. Rescission based on exceptional circumstances  

“An order of removal may be rescinded: (1) upon a motion to reopen filed within 180 days 

after the date of the removal order if the [party] shows that the failure to appear at the removal was 

because of ‘exceptional circumstances.” Nunez, 882 F.3d at 505 (citing 8 U.S.C. § 

1229(a)(b)(5)(C)).  

Exceptional circumstances are circumstances ‘“beyond the control of the alien,’ including 

‘battery or extreme cruelty to the alien or any child or parent of the alien, serious illness of the 



alien, or serious illness or death of the spouse, child, or parent of the alien, but not including less 

compelling circumstances.”’ Perdomo-Alcantara v. Lynch, 670 F. App’x 858, 859 (5th Cir. 2016) 

(citing 8 U.S.C. § 1229(a)(e)(1)). Further, the party subject to the deportation proceedings “will 

make reasonable efforts to attempt to avoid the entrance of in absentia orders.” Magdaleno de 

Morales v. I.N.S., 116 F.3d 145, 148 (5th Cir. 1997). 

The applicant must file a motion to reopen within 180 days of the date of order of removal 

to rescind an in absentia order based on exceptional circumstances. 8 U.S.C. § 1229(a)(b)(5)(C)(i). 

Notably, the 180-day limit is subject to equitable tolling in “rare and exceptional circumstances.” 

Qi Lin, 645 F. App’x at 309 (citing United States v. English, 400 F.3d 273, 275 (5th Cir. 2005)).  

i. Cases Finding Exceptional Circumstances 

The Fifth Circuit held that an exceptional circumstance exists when a “counsel’s erroneous 

instruction not to appear at an immigration” is the reason for the party missing a hearing. See 

Galvez-Vegara v. Gonzales, 484 F.3d 798, 801–02 (5th Cir. 2007).  

ii. Cases Finding No Exceptional Circumstances 

The Fifth Circuit affirmed a finding that no exceptional circumstances existed for a party 

that had an illness at the time of the hearing because “when he became ill, [the party] could have 

contacted INS or his counsel to seek a continuance of the hearing.” See Singh v. Ashcroft, 2003 

WL 1202762 (5th Cir. 2003).  

The Fifth Circuit has also found that the following reasons are not exceptional 

circumstances: (1) inability to timely retain counsel (due to short time between custody release 

and hearing date), and (2) financial difficulties in attending hearing (due to moving states before 

the hearing date).” Perdomo-Alcantara v. Lynch, 670 F. App’x 858, 859 (5th Cir. 2016).  

The Fifth Circuit found that a party’s car breaking down an hour prior to the hearing was 

insufficient to constitute an exceptional circumstance. See Magdaleno de Morales, 116 F.3d at 149 



(5th Cir. 1997). In particular, the court mentioned that the party “did not call the IJ to explain their 

predicament,” and “did not attempt any further correspondence with the immigration court until 

two weeks after their scheduled hearing.” Id.  

The Fifth Circuit found that a party relying on an ICE officer’s assertion that “she would 

get a new court date with an immigration court in Omaha,” did not qualify as an exceptional 

circumstance. Morales Castillo v. Garland, 2022 WL 2188531 at *1 (5th Cir. June 17, 2022). The 

court found that there was “no indication that Morales Castillo attempted to contact the 

immigration court to clarify any confusion,” and “relied on the statements from the ICE officer 

and others even though they were contrary to a Noice of Hearing.” Id. Such “voluntary” decision 

was also “not a circumstance beyond her control.” Id.  

3. Arriving Late While IJ On Bench 

“When [] (1) there is no failure but only a slight tardiness, (2) the IJ is either still on the 

bench or recently retired and still close by, and (3) the time of the immigrant’s delayed arrival is 

still during business hours, it is an abuse of discretion—if not worse—to treat such slight tardiness 

as a non-appearance.” Alarcon-Chavez v. Gonzales, 403 F.3d 343, 346 (5th Cir. 2005).  

However, when a party is three (or more) hours late to a hearing, “this is not the same as 

minimal tardiness.” Dong Yang v. Holder, 384 F. App’x 340, 342 (5th Cir. 2010).  

4. Reopening and Rescission Based on Improper Notice to Appear 

An order of removal may be rescinded if: “(2) upon a motion to reopen filed at any time if 

the alien shows that she did not receive proper notice . . . and the failure to appear was through no 

fault of her own.” Nunez, 882 F.3d at 506 (citing 8 U.S.C. § 1229(a)(b)(5)(C)).  

A notice to appear initiates removal proceedings. Nivelo Cardenas v. Garland, 70 F.4th 

232, 238 (5th Cir. 2023). Notably, “A notice of removal proceedings should be personally served 

on the alien, but may be mailed to the alien’s attorney when personal service is not practicable.” 



Nunez, 882 F.3d at 506. Thus, the notice requirement is met if a notice of removal proceedings is 

“personally served on the alien.” Id. Additionally, the notice requirement “is satisfied if proper 

notice is provided at the most recent mailing address provided by the alien.” Hernandez v. Lynch, 

825 F.3d 266, 269 (5th Cir. 2016). A notice to appear: 

Must specify the nature of the proceedings against the alien; the legal 
authority under which the proceedings are conducted; the acts or conduct 
alleged to be in violation of law; the charges against the alien and the 
statutory provisions alleged to have been violated; the alien's right to 
counsel; the alien's obligation to immediately provide the government with 
a written record of an address and telephone number where he may be 
contacted about the proceedings, his obligation to immediately apprise the 
government of any changes in his address or telephone number, and the 
consequences under section 1229a(b)(5) of this title of failure to provide 
address and telephone information; and the time and place at which the 
proceedings will be held and [t]he consequences under section 1229a(b)(5) 
of this title of the failure, except under exceptional circumstances, to appear 
at such proceedings.  

Gomez-Palacios, 560 F.3d at 358–59 (citing 8 U.S.C. § 1229(a)(1)). Additionally, under 8 U.S.C. 

§ 1229(a)(2), “changing the hearing date requires service of a written notice specifying ‘the new 

time or place of proceedings’ and the consequences of failing to attend such proceedings.” Nivelo 

Cardenas, 70 F.4th at 238. 

A notice failing to include one of these requirements is improper, and “an alien may move 

at any time to reopen and rescind his in absentia removal order.” Gudiel-Villatoro v. Garland, 40 

F.4th 247, 249 (5th Cir. 2022). However, a subsequent proper notice of hearing may cure the defects 

present in the original notice to appear. See Luna v. Garland, 123 F.4th 775, 778 (5th Cir. 2024) 

(citing Campos-Chaves v. Garland, 602 U.S. 447, 450–51 (2023)). As such, if the noncitizen 

receives a defective notice to appear, but the defect is cured by “a subsequent [notice of hearing] 

under paragraph (2) . . . he cannot seek recission of his in absentia removal order on the basis of 

defective notice.” Id. at 779.  



As a result of Campos-Chaves, a party “can have his in absentia removal order rescinded 

under § 1229(a)(b)(5)(C)(ii) only if he can demonstrate he did not receive a paragraph (1) notice 

or a paragraph (2) notice—whichever corresponds to the hearing at which he was ordered removed 

in absentia.” Campos-Chaves, 602 U.S at 456–457. 

i. Actual or Constructive Notice Sufficient  

When determining whether a party received proper notice, the “focus of the rescission 

inquiry . . . is on the actual receipt of the required notice and not whether the notice was properly 

mailed.” Gomez-Palacios v. Holder, 560 F.3d 354, 360 (5th Cir. 2009). However, “an alien does 

not need to ‘personally receive, read and understand’ a notice of hearing for the notice requirements 

to be satisfied.” Nunez, 882 F.3d at 506. In fact, “an alien can, in certain circumstances, be properly 

charged with receiving notice, even though he or she did not personally see the mailed document.” 

Id.  

For example, if a party fails to receive actual notice due to “some failure in the internal 

workings of the household, the alien can be charged with receiving proper notice.” Ojeda-Calderon 

v. Holder, 726 F.3d 669, 673 (5th Cir. 2013). Further, written notice may be provided to the party’s 

attorney. See Hernandez, 825 F.3d at 268 (“A NTA and a notice of removal proceedings should be 

personally served on the alien but may be mailed to the alien or his attorney when personal service 

is impracticable.”).  

ii. Notice to Counsel  

Written notice “shall be given in person to the alien (or, if personal service is not 

practicable, through service by mail to the alien or to the alien’s counsel of record, if any).” 8 

U.S.C. §1229(a). Therefore, “Properly notifying an alien’s counsel of the time, date, and location 

of a hearing can constitute adequate and effective notice to the alien.” Mendez-Santacruz v. Holder, 

361 F. App’x 554, 555 (5th Cir. 2010); see Almaguer Munoz v. Garland, 2022 WL 404581 at *1 



(5th Cir. 2022) (“Notice of Almaguer Munoz’s removal hearing was provided to his attorney at the 

time, which constitutes constructive notice on [] Munoz.”).  

iii. Notice to Juvenile  

Under 8 C.F.R. §103.5(a), “service of notice for immigration proceedings on a responsible 

adult is only required ‘in the case of a minor under 14 years of age.’” Lopez-Dubon v. Holder, 609 

F.3d 642, 645 (5th Cir. 2010). Thus, notice need only be served on the party if he or she is over 14 

years of age. See Zelaya-Esquivel v. Garland, 2022 WL 2287099 *1 (5th Cir. 2022).  

iv. Noncitizens’ Address Obligations and Right to Notice  

“No written notice shall be required . . . if the alien has failed to provide the address 

required under 8 U.S.C. § 1229(a)(1)(F) of this title.” Guidiel-Villatoro v. Garland, 40 F.4th 247, 

249 (5th Cir. 2022); see also Gomez-Palacios, 560 F3d at 361 (Finding that “Gomez-Palacios was 

not entitled to rescission of his removal order because his failure to receive actual notice . . . was 

the result of not comply with his obligation to keep the immigration court appraised of his current 

address.”).  

Therefore, the right to notice is forfeited if the party “fails to provide a viable mailing 

address,” and the party may not “seek to reopen the removal proceedings and rescind the in 

absentia removal order for lack of notice.” Id. (citing Spagnol-Bastos v. Garland, 19 F.4th 802, 

806 (5th Cir. 2021); see also Castellon-Pineda v. Lynch, 671 F. App’x 309, 310 (5th Cir. 2016) 

(Finding that “Castellon failed to meet her obligation of providing a full mailing address; therefore, 

she was not entitled to notice of her removal hearing.”). Additionally, the government “satisfies 

the notice requirement for obtaining a removal order when it gives proper notice at the most recent 

mailing address the alien provided.” Nunez, 882 F.3d at 508 (citing Hernandez-Castillo v. Sessions, 

875 F.3d 199, 204 (5th Cir. 2017).  

v. Presumption of Effective Delivery  



When a court uses certified mail to satisfy the service requirement, there is “a strong 

presumption of effective service [] that may be overcome only by the affirmative defense of 

nondelivery improper delivery by the Postal Service.” Id. at 269 (citing Maknojiya v. Gonzales, 

432 F.3d 588, 589 (5th Cir. 2005)). To overcome the presumption, the party must ‘“present 

substantial and probative evidence such as documentary evidence from the Postal Service, third 

party affidavits, or other similar evidence demonstrating that there was improper delivery’ or 

nondelivery.” Ojeda-Calderon v. Holder, 726 F.3d 669, 673 (5th Cir. 2013).  

However, when a court uses regular mail, the presumption of effective service is “weaker.” 

Id.  When the delivery is achieved by regular mail, “the immigration judge and the BIA must 

consider all submitted evidence in determining whether an alien has rebutted the presumption of 

delivery.” Nunez, 882 F.3d at 506. In fact, a party’s “statement in an affidavit that is without 

evidentiary flaw may be sufficient to rebut the presumption of effective service.” Id. Further, 

“where the correspondence is sent by regular mail, and where there is no other evidence that the 

petitioner was attempting to avoid the proceedings, the petitioner’s statement that he or she did not 

receive the correspondence is sufficient evidence that the mail delivery failed.” Hernandez, 825 

F.3d at 270 (citing Settim v. Gonzales, 171 F. App’x 436, 437–38 (5th Cir. 2006)).  

5. Movant in Custody  

An order to be removed in absentia may be rescinded if the party was “in Federal or State 

custody,” which resulted in his or her failure to appear at the hearing. 8 U.S.C. § 

1229(a)(B)(5)(C)(ii); see also Nunez, 882 F.3d at 506 (“An order of removal may be rescinded 

only: . . . (2) upon a motion to reopen filed at any time if the alien shows that she . . . was in federal 

or state custody and the failure to appear was through no fault of her own.”).  

6. Changed Country Conditions/Circumstances  



There is no time or numerical limits on the filing of a motion to reopen for asylum based 

on change of country conditions arising in the country to which removal has been ordered, if such 

evidence is material and was not available or discoverable at the previous hearing. See 8 U.S.C. § 

1229(a)(c)(7)(C)(ii); see also Djie v. Garland, 39 F.4th 280, 283 (5th Cir. 2022) (“There is no time 

limit on the filing of a motion to reopen if the basis of the motion is to apply for relief under 8 

U.S.C. §§ 1158 or 1251(b)(3) and is based on changed country conditions arising in the country of 

nationality or the country to which removal has been ordered, if such evidence is material and was 

not available and would not have been discovered or presented at the previous proceeding.”); 

Ramos v. Lynch, 622 F. App’x 432, 433 (5th Cir. 2015).  

The time limitations also do not apply for a motion to reopen filed under the U.N 

Convention Against Torture. Nunez, 882 F.3d at 508 (citing 8 U.S.C. § 1229a(c)(7)(C)(ii)); 

Inestroza-Antonelli v. Barr, 954 F.3d 813, 816 (5th Cir. 2020).  

i. Requirements for Motion Premised on Changed Country Conditions/Circumstances  

To base a motion to reopen on changed country circumstances, the evidence of changed 

circumstances must be shown to be: (1) material, (2) unavailable and would not have been 

discovered during the prior hearing. Nunez, 882 F.3d at 508. “Showing changed country conditions 

requires making a meaningful comparison between the conditions at the time of the removal 

hearing and the conditions at the time the alien filed her motion to reopen.” Id; see Granados-

Guevaras v. Sessions, 741 F. Appx. 987–88 (5th Cir. 2018); Singh v. Lynch, 840 F.3d 220, 223 (5th 

Cir. 2016).  

If a motion is based on changed country conditions, the motion to reopen must: “(1) state 

new facts that will be proven at a hearing to be held if the motion is granted; (2) be supported by 

affidavits; and (3) be accompanied by the appropriate application for relief and all supporting 

documentation.” Nunez, 882 F.3d at 508. The petitioner “bears the heavy burden to show changed 



country conditions for the purposes of reopening removal proceedings.” Id. If the petitioner fails 

to satisfy the burden, the time limit applies and the motion is subject to the ninety-day limit. See 

id.  

“Showing the continuation of a trend is insufficient to show changed country conditions” 

because “the petitioner must show a material rather than a merely incremental change.” Nunez, 

882 F.3d at 508–09. Further, “individual incidents, without evidence that they are a part of a larger 

material change” are insufficient. Id. As such, a mere “change in personal circumstances is also 

insufficient to show a change in country conditions.” Id. at 509; see also Garcia v. Garland, 28 

F.4th 644, 649 (5th Cir. 2022) (finding the petitioner’s HIV diagnosis was insufficient to qualify 

as changed country conditions). Finally, a petitioner must show more than an “incremental change” 

in country conditions between the time of the removal hearing and the filing of the motion to 

reopen. Garcia v. Garland, 28 F.4th 644, 649 (5th Cir. 2022); Nunez, 88 F.3d at 508–09.  

“To qualify for CAT relief, the applicant must establish ‘that it is more likely than not’ that 

he ‘would be tortured if removed to the proposed country of removal.’” Aguilar-Quintanilla v. 

McHenry, 2025 WL 289421 at *4 (January 24, 2025) (citing 8 C.F.R. § 1208.16(c)(2)).  

ii. Significance of Prior Adverse Credibility Determination  

Notably, a prior adverse credibility determination is given “great deference,” since it is “the 

factfinder’s duty to make determinations based on credibility of witnesses.” Chun v. INS, 40 F.3d 

76, 79 (5th Cir. 1994). As such, the court “will not review decisions turning purely on the 

immigration judge’s assessment of the alien petitioner’s credibility.” Id. at 78.  

However, if a credibility determination is “unsupported by the record and [] based on pure 

speculation or conjecture,” the court will overrule a prior adverse credibility determination. 

Mwembie v. Gonzales, 443 F.3d 405, 410 (5th Cir. 2006); Abdulrahman v. Ashcroft, 330 F.3d 587, 

597 (5th Cir. 2003) (“Findings of fact by the IJ, including adverse credibility determinations, will 



be upheld to the extent that they are ‘supported by reasonable, substantial, and probative evidence 

on the record as a whole.’”).  

iii. Cases finding Sufficient Change in a Country’s Circumstances 

In Inestroza-Antonelli v. Barr, the Fifth Circuit found that the BIA abused its discretion in 

finding that the petitioner’s evidence was insufficient to arise to a material change in country 

circumstances. See 954 F.3d at 816. Notably, the court explained that the petitioner “introduced 

voluminous and uncontroverted evidence that the regime established after the 2009 coup made 

changes that substantially reduced legal protections for women and dramatically impaired 

institutions within the government and civil society that protect women from gender-based 

violence.” Id. The changes to government resulted in the “rates of homicides of women doubling 

within a single year, which can hardly be described as incremental.” Id.  

iv. Cases finding Insufficient Change in a Country’s Circumstances—Personal 
Circumstances 

In Ramos-Lopez v. Lynch, the Fifth Circuit affirmed a BIA finding that the petitioner’s 

alleged change in country circumstances was merely a change in personal circumstances, and, 

thus, did not qualify for the time limit exception. See 823 F.3d at 1026. The petitioner argued that 

the circumstances in her country changed because of “her brother-in-law’s past involvement with 

a drug cartel.” Id. Such involvement, according to the Fifth Circuit, was merely a change in 

personal circumstance. Id. 

In Singh v. Lynch, the Fifth Circuit affirmed the BIA’s finding that the fear for safety was 

only a result of a change in personal circumstances. See 840 F.3d at 222. The fear was primarily 

based on an assertion that “the Indian police had threatened him and wrongly accused him of 

receiving terrorist training in Pakistan,” as well as “threats and violence experienced by his 

mother.” Id. The petitioner submitted such claims along with the State Department’s Country 



Report for India, which indicated that “Indian police and security forces commit serious abuses.” 

Id. The court, however, dismissed the claims as merely a change in personal circumstances and a 

continuation of ongoing violence. Thus, there was no material change in country circumstances. 

Id.  

Similarly, in Campo-Benites v. Barr, the Fifth Circuit found that the BIA did not abuse its 

discretion in finding that the petitioner alleged a change in personal circumstance, not country 

circumstance. See 827 F. App’x 439, 441 (5th Cir. 2020). In the case, the petitioner argued that 

gang members stole his brother’s car, told him not to go to the police, and sent a message stating 

that the brother “better be careful.” Id. The court, however, explained that “criminal violence was 

already widespread in El Salvador” and there is no evidence that violence has gotten any worse 

throughout the country. Id. at 443. Thus, his petition was denied.  

7. Jointly-Filed Motions  

The time and numerical limitations do not apply to a motion to reopen proceedings if the 

motion is “agreed upon by all parties and jointly filed.” 8 C.F.R. § 1003.2(c)(3); see Perez-

Hernandez v. Garland, 2022 WL 6316438 at *3 (Oct. 7, 2022) (citing 8 C.F.R. § 1003.2(c)(3)).  

8. Government Motions Based on Fraud  

Additionally, the government may bring, at any time, a “motion when the basis of the 

motion is fraud in the original proceeding or a crime that would support termination of asylum. 8 

C.F.R. § 1003.2(c)(3)(iv).  

9. Sua Sponte Reopening by Agency 

As articulated in 8 U.S.C. § 1003.2, the BIA “may at any time reopen or reconsider” any 

case or proceeding sua sponte. 8 U.S.C. §1003.2(a); See also Djie, 39 F.4th at 282 fn. 1. Notably, 

an IJ may also reopen or reconsider any case sua sponte. See Qorane v. Barr, 919 F.3d 904, 911 

(5th Cir. 2019). However, “the BIA invokes its sua sponte authority ‘sparingly, treating it not as a 



general remedy for any hardships created by enforcement of the time and number limits in the 

motions regulations, but as an extraordinary remedy reserved for truly exceptional situations.’” 

Tarango v. Sessions, 697 F. App’x 318, 321 (5th Cir. 2017). 

i. Exceptional Circumstances and Discretion 

Typically, “to justify exercising ‘sua sponte’ authority to reopen, the BIA [] requires an 

alien to point to exceptional circumstances.” Qorane, 919 F.3d at 911 (citing In re J-J-, 21 I. & N. 

Dec. 976, 984–85 (B.I.A. 1997)). Notably, “the regulations vest the decision of whether to sua 

sponte reopen entirely in the discretion of the immigration judge or the BIA.” Tarango, 697 F. 

App’x at 321.  

ii. Limited Judicial Review 

Notably, the Fifth Circuit lacks jurisdiction to review a decision to or a refusal to reopen a 

proceeding sua sponte. Qorane, 919 F.3d at 911. Such reasoning is based on the fact that “federal 

regulations governing sua sponte authority provide ‘no meaningful standard against which to judge 

the agency’s exercise of discretion.” Id. (citing Heckler v. Chaney, 470 U.S. 821, 830 (1985)); 

Navarro-Miranda v. Ashcroft, 330 F.3d 672, 675 (5th Cir. 2003); see also Gonzalez-Cantu v. 

Sessions, 866 F.3d 302, 306 (5th Cir. 2017) (“because this provision gives an IJ or the BIA 

complete discretion to deny untimely motions to reopen, the reviewing court has no legal standard 

by which to judge the IJ’s ruling, and therefore the court lacks jurisdiction.”); . As such, the 

decision is “committed to agency discretion by law.” Id. (citing 5 U.S.C. § 701(a)(2)). However, 

even though the court lacks jurisdiction to review discretionary decisions, the court has jurisdiction 

to review discretionary decisions “to the extent they . . . raised any constitutional issues or 

questions of law.” Singh v. Holder, 551 F. App’x 212, 215 (5th Cir. 2014).  

However, circuit courts retain jurisdiction over the decision to reject a motion to reopen, 

even though they lack jurisdiction regarding the sua sponte decision. See Mata v. Lynch, 576 U.S. 



143, 148 (2015) (“That courts lack jurisdiction over one matter (the sua sponte decision) does not 

affect their jurisdiction over another (the decision on the alien’s request).”).  

iii. Departure or Illegal Reentry  

The post-departure bar in 8 CFR § 1003.2(d), which prevents a noncitizen that has already 

departed the United States after filing a motion to reopen or reconsider, overrides the BIA’s sua 

sponte power. See Ovalles, 577 F.3d at 296–97; Ramon-Sanchez v. Holder, 359 F. App’x 525, 528 

(5th Cir. 2010) (finding the BIA did not err in concluding that the post-departure bar overrode its 

authority to sua sponte reopen or reconsider).  

Similarly, 8 U.S.C. § 1231(a)(5), which bars a noncitizen that has illegally reentered the 

United States from filing a motion to reopen or reconsider, overrides “the regulation giving the 

BIA’s sua sponte reopening authority.” Rodriguez-Saragosa v. Sessions, 904 F.3d 349, 355 (5th 

Cir. 2018). 
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