VI. EQUITABLE TOLLING

The statutory filing deadlines for a motion to reopen or reconsider are subject to equitable
tolling. Lara Canales v. Garland, 2023 WL 314298 *2 (5th Cir. 2023) (citing Lugo-Resendez, 831
F.3d at 344). The doctrine of equitable tolling preserves a plaintiff’s claims when strict application
of the statute of limitations would be inequitable.” Alexander v. Cockrell, 294 F.3d 626, 629 (5th
Cir. 2002).

Equitable tolling requires that a petitioner establish, “(1) that [they] have been pursuing
[their] rights diligently, and (2) that some extraordinary circumstance stood in [their] way and
prevented timely filing.” Id; see also Lugo-Resendez, 831 F.3d at 344 (“a litigant is entitled to
equitable tolling of a statute of limitations only if the litigant establishes two elements: (1) that he
has been pursuing his rights diligently, and (2) that some extraordinary circumstance stood in his
way and prevented timely filing.””). However, equitable tolling is only appropriate in “rare and
exceptional circumstances.” Qi Lin, 645 F. App’x at 310 (citing United States v. English, 400 F.3d
273, 275 (5th Cir. 2005)).

Outside of the two elements listed above, “equitable tolling does not lend itself to bright-
line rules.” Lugo-Resendez, 831 F.3d at 344. However, “the BIA should give ‘due consideration’
to the fact that ‘many deported aliens are poor, uneducated, unskilled in the English language, and
effectively unable to follow developments in the American legal system.””” Gonzalez Hernandez v.
Garland, 9 F.4th 278, 284 (5th Cir. 2021). “Courts must consider the individual facts and
circumstances of each case in determining whether equitable tolling is appropriate.” Lugo-
Resendez, 831 F.3d at 344-45 (citing Alexander v. Cockrell, 294 F.3d 626, 629 (5th Cir. 2002)).

A. Circumstances Beyond the Applicant’s Control

To establish that an “extraordinary circumstance stood in [a party’s] way and prevented

timely filing,” the litigant must “establish that ‘an extraordinary circumstance’ ‘beyond his control’



prevented him from complying with the applicable deadline.” Lugo-Resendez, 831 F.3d at 344
(citing In re Wilson, 442 F.3d 872, 875 (5th Cir. 2000)).

B. Ineffective Assistance of Counsel — Equitable Tolling

“Ineffective assistance of counsel may constitute an extraordinary circumstance justifying
equitable tolling of the deadline for seeking statutory reopening.” Garcia-Tinoco v. Wilkinson, 838
F. App’x 108, 109 (5th Cir. 2018). “To warrant reopening the case due to ineffective assistance of
counsel, [the party] must demonstrate that counsel’s performance was ‘constitutionally deficient’
and that [the party] was ‘prejudiced’ by the counsel’s actions.” Poghosyan v. Garland, 2023 WL
1814886 at *2 (5th Cir. 2023) (citing Diaz v. Sessions, 894 F.3d 222, 228 (5th Cir. 2018); see also
Diaz, 894 F.3d at 228 (To establish ineffective assistance of counsel, a party must show “(1) that
his counsel was constitutionally deficient and (2) that he is prejudiced thereby, i.e., ‘that there was
a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.””); Michael v. Barr, 830 F. App’x 732, 736 (5th Cir. 2020).

C. Changes in Law

“An intervening legal change can constitute an extraordinary circumstance.” Ovalles, 984
F.3d 1120, 1123 (5th Cir. 2021). However, “uncertain legal terrain does not create an obstacle that
stands in the way of an individual meeting the motion to reopen deadline.” Id. (citing Londono-
Gonzalez v. Barr, 978 F.3d 965, 968 (5th Cir. 2020)). Further, a party requesting equitable tolling
is not “necessarily entitled to tolling up until the time he learns of the change in law that provides
grounds for filing a motion to reopen or reconsider; rather, he may be granted tolling up to that
date if he provides sufficient evidence to support his request.” Valdes Amaro v. Garland, 2024 WL
1478880 at *2 (5th Cir. 2024).

D. Due Diligence



A litigant is only entitled to equitable tolling if the litigant pursues their rights diligently.
Lugo-Resendez, 831 F.3d at 345. Thus, the litigant must establish “that [they] pursued [their] rights
with ‘reasonable diligence,’ not ‘maximum feasible diligence.’” Id. (citing Manning v. Epps, 688
F.3d 177, 183 (5th Cir. 2012). Further, “assessing due diligence necessarily includes a temporal
component, which involves determining whether and when a purported extraordinary
circumstance occurred.” Ovalles, 984 F.3d at 1124. Thus, “the actions a party took before and after
extraordinary circumstances that he alleged prevented him from timely filing ‘may indicate
whether he was diligent overall.” Valdes Amaro, 2024 WL 147880 at *2 (5th Cir. 2024) (citing
Jackson v. Davis, 933 F.3d 408, 411 (5th Cir. 2019)).

For example, when incorrect legal advice is the basis for an equitable tolling request, the
Fifth Circuit has “considered how much time elapsed between the date that the incorrect advice
was conveyed and the date that the applicant next sought legal advice from a different attorney.”
Valdes Amaro v. Garland, 2024 WL 1478880 at *2 (5th Cir. 2024); see e.g., Nyabwari v. Garland,
2022 WL 7409252 at *1 (5th Cir. 2022); Flores-Moreno, 971 F.3d 541, 545 (5th Cir. 2020).
Further, even when incorrect legal advice has been given, “ignorance of the law and unfamiliarity
with the legal process do not justify equitable tolling.” Deras-Leon v. Barr, 841 F. App’x 642, 645
(5th Cir. 2020) (finding that waiting from November 2015 until March 2018 to seek a different
opinion did not show the required diligence).

Thus, a party must still pursue their rights diligently to equitably toll the deadlines for a
motion to reopen based on ineffective assistance of counsel, regardless of whether they were
prejudiced by deficient counsel. See Haq v. Mukasey, 270 F. App’x 326, 328 (5th Cir. 2008)
(finding the petitioner did not exercise diligence in raising the claim because he “did not raise this

claim until more than four years after the ineffective assistance allegedly occurred, almost three



years after retaining present counsel, and almost ten years after the initial 1J’s ruling he sought to
challenge.”); Panova-Bohannan v. Gonzales, 157 F. App’x 706, 709 (finding the BIA concluding
that the party did not demonstrate due diligence because she “did not adequately explain why it

took more than 4 months after the court dismissed her case to file the pending motion.”).
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