
VII. INEFFECTIVE ASSISTANCE OF COUNSEL 

A. Presented Through a Motion to Reopen  

“The BIA itself has determined that ineffective assistance of counsel is a valid ground for 

reopening a deportation case, in ‘egregious circumstances.’” Mai v. Gonzales, 473 F.3d 162, 164 

(5th Cir. 2006). Further, “the Board’s decision to allow aliens to claim ineffective assistance of 

counsel as a basis for reopening deportation proceedings is within the scope of the Board’s 

discretionary authority even though it is probably not compelled by statute or the Constitution.” 

Id. (citing Stroe v. INS, 256 F.3d 498, 501 (7th Cir. 2001)).  

B. Exhaustion and Proper Forum 

“Judicial review of a final order of removal is available only where the applicant has 

exhausted all administrative remedies of right.” Roy v. Ashcroft, 389 F.3d 132, 137 (5th Cir. 2004) 

(citing 8 U.S.C. § 1252(d)(1)). If a party fails to “exhaust an issue,” it creates a “jurisdictional bar 

as to that issue.” Id. A party “fails to exhaust his administrative remedies with respect to an issue 

when the issue is not raised in the first instance before the BIA—either on direct appeal or in a 

motion to reopen.” Id. Notably, for the Fifth Circuit to have jurisdiction, the court has consistently 

expected that petitioners raise claims of ineffective assistance of counsel before the BIA.” See id; 

Kotadiya v. Holder, 340 F. App’x 966 (5th Cir. Aug. 14, 2009); Singh v. Whitaker, 751 F. App’x 

565, 568 (5th Cir. Jan. 16, 2019). 

However, “claims of due process violations, except for procedural errors that are 

correctable by the BIA, are generally not subject to the exhaustion requirement.” Id. (citing Anwar 

v. INS, 116 F.3d 140, 144 n. 4 (5th Cir. 1997)). Thus, the court has required that a petition arguing 

they complied with the Lozada requirements “must first raise it before the BIA.” Salinas-

Hernandez v. Garland, 849 F. App’x 110, 111 (5th Cir. 2021) (mem. op.).  

C. Standard of Review  



The court reviews “the Board’s denial of both motions to reopen and a motion for 

reconsideration under a highly deferential abuse-of-discretion standard.” Lowe v. Sessions, 872 

F.3d 713, 715 (5th Cir. 2017). However, the court reviews “due process challenges de novo.” De 

Zavala, 385 F.3d at 883; Salvador v. Garland, 2022 WL 1055572 at *1 (5th Cir. 2022). To prevail 

on a due process challenge, the party asserting the challenge must make “an initial showing of 

substantial prejudice.” De Zavala, 385 F.3d at 883.  

D. Substantive Requirements for Due Process Violations  

1. Constitutional Basis  

The Fifth Circuit “may review [a] motion to reopen if [the party’s] contention that his 

counsel was ineffective presents a substantial constitutional claim.” Patel v. Ashcroft, 104 F. App’x 

966, 972 (5th Cir. 2004). Even though “an alien has no Sixth Amendment right to effective counsel 

during removal proceedings, [the Fifth Circuit] has repeatedly assumed without deciding that an 

alien’s claim of ineffective assistance may implicate due process concerns under the Fifth 

Amendment.” Mai v. Gonzales, 473 F.3d at 165. In fact, “an attorney’s ineffective assistance may 

implicate the Fifth Amendment’s due process guarantee if the ‘representation afforded [the party] 

. . . was so deficient as to impinge upon the fundamental fairness of the hearing.” Assaad v. 

Ashcroft, 378 F.3d 471, 475 (5th Cir. 2004) (citing Paul v. INS, 521 F.2d 194,198 (5th Cir. 1975)).  

“The Fifth Amendment right to due process is not violated unless there is a deprivation of 

a liberty interests.” Importantly, “the failure to receive relief that is purely discretionary in nature 

does not amount to a deprivation of a liberty interest.” Assaad, 378 F.3d at 475; see also Gutierrez-

Morales v. Homan, 461 F.3d 605, 609 (5th Cir. 2006). Therefore, if no due process right “to the 

ultimate relief sought” exists, then “there is no due process right to effective assistance of counsel 

in pursuit of that relief.” Gutierrez-Morales, 461 F3d at 609.  

2. Counsel’s Competence 



In order for a claim of ineffective assistance of counsel to succeed, the party asserting the 

claim must show “that his [or her] counsel was constitutionally deficient.” Diaz v. Sessions, 894 

F.3d at 228; Rodriguez v. McHenry, 2025 WL 370624 at *2 (5th Cir. 2025); Poghosyan v. Garland, 

2023 WL 1814886 at *3 (5th Cir. 2025). Notably, a counsel’s decision “in favor of a particular 

strategy rarely provides the basis for a claim of ineffective assistance of counsel.” Poghosyan, 

2023 WL 1814886 at *3 (citing Matter of B-B-, 22 I. &N. Dec. 309, 310 (1998); De Zavala v. 

Ashcroft, 385 F.3d 879, 884 (5th Cir. 2004)).  

3. Prejudice  

Additionally, the party asserting the ineffective assistance of counsel claim must show that 

“he [or she] is prejudiced” by the deficient counsel. Diaz v. Sessions, 893 F.3d at 228. In other 

words, the party asserting the claim must show that “there was a reasonable probability that, but 

for counsel’s unprofessional errors, the result of the proceeding would have been different.” Id. 

(citing Strictland v. Washington, 466 U.S. 668, 691, 694 (1984)); Saenz v. Garland, 2024 WL 

1905758 at *1 (5th Cir. May 1, 2024); Mai v. Gonzales, 473 F.3d at 167 (finding prejudice because 

“counsel’s blunder doomed Mai’s chances for remaining in this country.); see also Garcia-Tinoco 

v. Wilkinson, 833 F. App’x 108, 109 (5th Cir. 2021) (finding no prejudice after counsel failed to 

file an application for relief because the asserting party “has not shown that she was entitled to any 

relief from the immigration courts.”). 

E. The Lozada Requirements – Procedural Requirements 

For the BIA to consider a claim of ineffective assistance of counsel as a basis to support a 

motion to reopen, the party “must provide: (1) his own affidavit attesting to the facts, including a 

statement of the terms of the attorney-client agreement; (2) evidence that counsel was informed of 

the ineffectiveness allegations and allowed an opportunity to respond; and (3) evidence a 

disciplinary filing against the offending attorney or an explanation as to why a grievance was not 



filed.” Eidivand v. Lynch, 650 F. App’x 230, 232 (5th Cir. 2016); Rodriguez-Manzano v. Holder, 

666 F.3d 948, 953 (5th Cir. 2012); see Deras-Leon v. Barr, 841 F. App’x 642, 644 (5th Cir. 2020); 

Berzosa-Flores v. Gonzales, 162 F. App’x 275, 278 (5th Cir. 2005).  

Notably, the court has denied arguments that the Lozada requirements should be applied 

“flexibly,” and instead has found that the Board’s decision to require compliance with Lozada was 

not an abuse of discretion. Rodriguez-Manzano, 666 F.3d at 953; Lara v. Trominski, 216 F.3d 487, 

498 (5th Cir. 2000) (“We agree that the general application of the Lozada rules is not an abuse of 

discretion.”). Further, other circuits have “adopted a different approach in applying the Lozada 

requirements, and [] will hear ineffective assistance of counsel claims even when a petitioner has 

arguably failed to comply with them.” Hernandez-Ortez v. Holder, 741 F.3d 644, 647 (5th Cir. 

2014) (citing Rodriguez-Lariz v. I.N.S., 282 F.3d 1218, 1227 (9th Cir. 2002); Ontiveros-Lopez v. 

I.N.S., 213 F.3d 1121, 1125 (9th Cir. 2000); Castillo-Perez v. I.N.S., 212 F.3d 518, 526 (9th Cir. 

2000)). However, the Fifth Circuit has found that arguments that “strict compliance with the 

Lozada requirements is not necessary, [are] without merit.” Hernandez-Ortez v. Holder, 741 F.3d 

at 647.  

F. Cases Discussing Ineffective Assistance of Counsel 

1. Cases Finding Ineffective Assistance 

Mai v. Gonzales, 473 F.3d 162, 164 (5th Cir. 2006) (finding counsel’s assistance 

sufficiently ineffective and prejudicial because “by admitting the false claim charge—a charge Mai 

strongly denied—Mai’s counsel ensured that he was deprived of all possibility for relief from 

deportation.”).  

2. Cases Rejecting Ineffective Assistance of Counsel Claims  

De Zavala v. Ashcroft, 385 F.3d 879 (5th Cir. 2004) (“[I]t is not apparent that her attorney 

was, in fact, ineffective: His decision to concede the charge may well have been tactical or, more 



likely, a result of his recognition that no substantive difference exists between excludability as a 

nonimmigrant and excludability as an immigrant. Second, even if we assume arguendo that her 

counsel’s concession did constitute ineffective assistance, for the reasons stated above, De Zavala 

suffered no prejudice from this concession.”); Rodriguez-Manzano v. Holder, 666 F.3d 948, 953 

(5th Cir. 2012) (finding BIA did not abuse its discretion by requiring complete compliance with 

Lozada’s second requirement); Shan Fu Cui v. Holder, 347 F. App’x 101, 104 (5th Cir. 2009) 

(denying a petition for review because the petitioner made “no attempt before the IJ, BIA, or here 

to comply with Lozada requirements . . . [and] the IJ’s statements that there have been problems 

with this attorney are not evidence of ineffective assistance of counsel.”).  
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