VIII. CASES ADDRESSING MOTIONS TO REOPEN FOR SPECIFIC RELIEF

A motion to reopen for the purpose of submitting a new application for relief must be
accompanied by the appropriate application for relief and all supporting documentation. See 8
C.F.R. § 1003.2(c)(1) (2020) (motions to reopen before BIA); 8 C.F.R. § 1003.23(b)(3) (2020)
(motions to reopen before 1J).

“A motion to reopen proceedings shall not be granted unless it appears to the Board that
evidence sought to be offered is material and was not available and could not have been discovered
or presented at the former hearing; nor shall any motion to reopen for the purpose of affording the
alien an opportunity to apply for any form of discretionary relief be granted if it appears that the
alien’s right to apply for such relief was fully explained to him or her and an opportunity to apply
therefore was afforded at the former hearing, unless the relief is sought on the basis of
circumstances that have arisen subsequent to the hearing.” 8 C.F.R. § 1003.2 (2020).

A prima facie case is established by showing “not only that there is a reasonable likelihood
that the statutory requirements for the relief sought are satisfied, but also a reasonable likelihood
that a grant of relief may be warranted as a matter of discretion.” Marcello v. ILN.S., 694 F.2d 1033,
1035 (5th Cir. 1983). The evidence provided must be one that “compels a contrary result” that
what was found in the original case. Morales v. Garland, 27 F.4th 370, 372 (5th Cir. 2022).

“The [agency] has discretion to deny a motion to reopen [to seek discretionary relief] even
if the moving party has a prima facie case for relief.” See 8 C.F.R. § 1003.2(a) (2020) (motions to
reopen before BIA); 8 C.F.R. § 1003.23(b)(3) (2020) (motions to reopen before 1J); see also Singh
v. Gonzales, 436 F.3d 484, 487 (5th Cir. 2006) (noting that an appellate court must ask whether the
BIA's conclusion, in adopting the immigration judge's determinations, is “utterly without

foundation in the evidence”).



When seeking to open proceedings as to the original claims, the petitioner is required to
attach the appropriate application for relief and all supporting documentation. See Waggoner v.
Gonzales, 488 F.3d 632, 639 (5th Cir. 2007) (holding that the BIA did not abuse its discretion in
denying leave to remand on the grounds that the petitioner failed to attach the “appropriate
application for relief”).

A. Motions to Apply for Cancellation of Removal

“Although [the appellate court] generally lack jurisdiction to review Board decisions to
deny discretionary relief, [the court] retain[s] authority to review “questions of law,” including
whether a petitioner is ineligible for discretionary relief in the form of cancellation of removal.”
Tula Rubio v. Lynch, 787 F.3d 288, 290 (5th Cir. 2015). Cancellation is a form of discretionary
relief that an immigration court may award to aliens “who are subject to removal proceedings and
have accrued 10 years of continuous physical presence in the United States[.]” Pereira v. Sessions,
585U.S. 198,200, 138 S. Ct. 2105,2109, 201 L. Ed. 2d 433 (2018). An alien's period of continuous
physical presence for purposes of cancellation ends when the alien is served a NTA that fully
complies with the statutory requirements. /d. The filing of the NTA, in turn, initiates removal
proceedings against the alien, during which the alien may request cancellation. See 8 C.F.R. §
1003.14(a); id. § 1003.13; 8 U.S.C. § 1229b(b).

B. Motions to Reopen to Apply for Asylum and Withholding

See INS v. Doherty, 502 U.S. 314 (1992) (Attorney General did not abuse his discretion by
denying the motion to reopen); INS v. Abudu, 485 U.S. 94 (1988) (BIA did not abuse its discretion
by denying the motion to reopen); Pritchett v. L N.S., 993 F.2d 80 (5th Cir. 1993) (petition denied
where petitioner’s case was based wholly upon unadjudicated visa petition resulting from marriage
entered into during course of deportation proceeding); Abubaker Abushagif v. Garland, 15 F.4th

323, 333 (5th Cir. 2021) (petition denied in part where petitioner failed to meet his burden in



showing that he would face political persecution if he returned); Gonzalez Hernandez v. Garland,
9 F.4th 278, 286 (5th Cir. 2021) (BIA did not abuse its discretion by denying a motion to reopen
solely on the basis of a change in law); Lugo-Resendez v. Lynch, 831 F.3d 337, 345 (5th Cir. 2016)
(petition granted where BIA failed to apply the correct equitable tolling standard); Nunez v.
Sessions, 882 F.3d 499, 508 (5th Cir. 2018) (petition denied where there is some evidentiary
foundation for concluding that the increase in violence is incremental but not a material change)
; Granados-Guevaras v. Sessions, 741 F.Appx 982, 987—-88 (5th Cir. 2018) (requiring meaningful
comparison between conditions at time of removal hearing and conditions at time of filing motion
to reopen); Deep v. Barr, 967 F.3d 498, 503 (5th Cir. 2020) (petition denied); Fuentes-Pena v.
Barr, 917 F.3d 827, 830 (5th Cir. 2019) (petition granted where petitioner notified ICE of her
change of address before ICE filed the NTA with the immigration court); Manzano-Garcia v.
Gonzales, 413 F.3d 462, 471 (5th Cir. 2005) (petition denied).

A. Motions to Reopen to Apply for Relief Under the Convention Against Torture

“A [Convention Against Torture (CAT)] order is distinct from a final order of removal and
does not affect the validity of a final order of removal.” Nasrallah v. Barr, 590 U.S. 573, 586, 140
S. Ct. 1683, 1693, 207 L. Ed. 2d 111 (2020). Thus, §1252(a)(2)(C)’s bar on judicial review of
factual challenges to final removal orders does not prohibit this court’s review of factual challenges
to CAT orders. /d. at 1692.

To obtain CAT relief, the petitioner bears the burden of showing that (1) it is more likely
not that he will be tortured upon return to his homeland; and (2) sufficient state action will be
involved in that torture. Tamara-Gomez v. Gonzales, 447 F.3d 343, 350-51 (5th Cir. 2006).
“Torture” is defined as “any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person ... by or at the instigation of or with the consent or acquiescence

of a public official or other person acting in an official capacity.” 8 C.F.R. § 1208.18(a)(1).



See also Tibakweitira v. Wilkinson, 986 F.3d 905, 911 (5th Cir. 2021) (petition denied)
(court reviewed the motion to reopen and he motion for review of the denial of CAT relief as
separate and distinct issues); Heidari v. Garland, No. 18-60543, 2021 WL 5859485, at *1 (5th Cir.
Apr. 29, 2021) (“Because [petitioner] presented a factual challenge to the denial of his motion to
reopen (a CAT order), our court has jurisdiction to consider it.”).

B. Motions to Reopen to Apply for Adjustment of Status

Under 8 U.S.C. § 1252(a)(2)(B)(1), this court lacks jurisdiction to review any order relating
to the discretionary adjustment of status pursuant to 8 U.S.C. § 1255.2 In Manzano-Garcia v.
Gonzales, 413 F.3d 462 (5th Cir.2005), this court addressed this court's jurisdiction to review a
ruling on a motion to reopen under INA § 242(a)(2)(B)(i), 8 U.S.C. § 1252(a)(2)(B)(i) — the court
stated that it lacked jurisdiction over the petitioner’s motion to reopen as it related to his request
for adjustment of status, “if the BIA had actually made a discretionary determination on the merits
to deny such adjustment of status under INA § 245,8 U.S.C. § 1255.” Id. at 468. See also
Raheemani v. Ashcroft, 162 F. App’x. 313, 315 (5th Cir. 2006)(quoting Medina-Morales v.
Ashcroft, 371 F.3d 520, 526 (9th Cir.2004)) (“If the denial of [the petitioner's] motion to reopen
was a judgment regarding the granting of relief under ... § 1255 ... then we are without jurisdiction
to review the discretionary aspects of the BIA's decision.”); c.f. Rodriguez v. Ashcroft, 253 F.3d
797 (5th Cir.2001) (per curiam) (holding that the court could not review a motion to reopen an
application for suspension of deportation because the ground for the BIA's denial was a
discretionary determination denying relief on the merits of the underlying claim).

E. Motions to Reopen to Apply for Other Relief

1. Suspension of Deportation



INS v. Rios-Pineda, 471 U.S. 444 (1985) (Attorney General did not abuse discretion in
denying motion to reopen); INS v. Wang, 450 U.S. 139 (1981) (per curiam) (BIA did not abuse
discretion in denying motion to reopen).

See also Prichard-Ciriza v. I.LN.S., 978 F.2d 219, 225 (5th Cir. 1992) (aftfirming denial of
motion to reopen); Hernandez—Cordero v. INS, 819 F.2d 558 (5th Cir.1987) (en banc) (affirming
BIA’s decision to deny suspension of deportation); Marcello v. INS, 694 F.2d 1033 (5th
Cir.1983) (petition for motion to reopen deportation proceedings denied); Mashi v. Immigration &
Naturalization Serv., 585 F.2d 1309 (5th Cir. 1978) (Reversed and vacated); Manzano-Garcia v.
Gonzales, 413 F.3d 462 (5th Cir. 2005) (petition denied); Pritchett v. I.N.S., 993 F.2d 80 (5th Cir.
1993) (petition denied).

2. 212(c) Relief

One of three grounds on which the BIA might deny a motion to reopen is the “statutory or
“prima facie” ineligibility for section 212(c) relief” Hernandez-Rodriguez v. Pasquarell, 118 F.3d
1034, 1039 (5th Cir. 1997). See also Garcia—Hernandez v. INS, 821 F.2d 222, 224 (5th Cir.1987)
(affirmed the denial by the BIA of section 212(c) relief before a motion to reopen was filed);
Ghassan v. ILN.S., 972 F.2d 631, 637-38 (5th Cir. 1992) (“[A]fter the BIA decides that an alien is
deportable, he is no longer a legal resident and thus is not eligible for section 212(c) relief, so his
petition for reopening must be rejected.”); Nguyen v. Dist. Dir., Bureau of Immigration & Customs
Enf't, 400 F.3d 255, 259 (5th Cir. 2005) (petition for section 212(c) relief denied).

3. Miscellaneous Relief

Singh v. Gonzales, 436 F.3d 484, 490 (5th Cir. 2006) (motion to reopen to rescind a removal
order entered in absentia); Rodriguez-Manzano v. Holder, 666 F.3d 948, 955 (5th Cir. 2012)
(motion to reopen in absentia deportation proceedings); Ojeda-Calderon v. Holder, 726 F.3d 669

(5th Cir. 2013) (motion to reopen in absentia deportation proceedings).
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