
IV. CONVENTION AGAINST TORTURE (“CAT”) 

 

“CAT prohibits removal of a noncitizen to a country where the noncitizen likely would be 

tortured.” Nasrallah v. Barr, 140 S. Ct. 1683, 1690 (2020). Article 3 of the Convention Against 

Torture provides that “no State Party shall expel, return (‘refouler’) or extradite a person to another 

State where there are substantial grounds for believing he would be in danger of being subjected 

to torture.” Tamara-Gomez v. Gonzales, 447 F.3d 343, 350 (5th Cir. 2006). 

 

The Convention Against Torture became binding on the United States in November 1994 after the 

U.S. delivered ratifying documents to the United Nations. Morales v. Sessions, 860 F.3d 812, 818 

(5th Cir. 2017) (citing Zubeda v. Ashcroft, 333 F.3d 463, 471 (3d Cir. 2003)). Congress passed the 

Foreign Affairs Reform and Restructuring Act (“FARRA”) in 1998 to implement Article 3 of the 

Convention. Pub. L. No. 105-277, Div. G, Title XXII, 112 Stat. 2681-822 (codified as Note to 8 

U.S.C. § 1231). The Fifth Circuit has jurisdiction under § 2242(d) of FARRA to review CAT 

claims as part of its review of final orders of removal. Efe v. Ashcroft, 293 F.3d 899, 907 (5th Cir. 

2002). The implementing regulations for CAT are found in 8 C.F.R. § 1208.16 to 1208.18. 

 

Asylum applications filed on or after April 1, 1997, “shall also be considered for eligibility for 

withholding of removal under the Convention Against Torture if the applicant requests such 

consideration” or if the applicant presents evidence that indicates they may be tortured in the 

country of removal. 8 C.F.R. § 1208.13(c)(1). Because there is no procedure for seeking CAT 

relief separate from filing an application for asylum and withholding of removal, responses on an 

asylum application that clearly indicate a fear of torture constitute claims for relief under CAT. 

Eduard v. Ashcroft, 379 F.3d 182, 196 (5th Cir. 2004) (holding that a claim for relief under CAT 

is “not raised, as a matter of law, by simply filing an application for asylum or withholding of 

removal,” but that CAT claims were raised before the IJ when an applicant for withholding of 

removal expressed a fear of torture on their application).  

 

Noncitizens who were under a removal order that became final before March 22, 1999, were 

permitted to move to reopen proceedings for the sole purpose of seeking protection under CAT so 

long as the motion was filed by June 21, 1999, and the evidence submitted in support of the motion 

demonstrated prima facie eligibility for relief. See 8 C.F.R. §§ 1208.18(b)(2)(i) and (ii). 

 

There are two forms of protection under the Convention Against Torture: (1) withholding of 

removal under 8 C.F.R. § 1208.16(c) for noncitizens who are not barred from eligibility under 

FARRA for having been convicted of a “particularly serious crime” or of an aggravated felony for 

which the term of imprisonment is at least five years, and (2) deferral of removal under 8 C.F.R. 

§ 1208.17(a) for noncitizens entitled to protection but subject to mandatory denial of withholding. 

See Hammerschmidt v. Garland, 54 F.4th 282, 290 (5th Cir. 2022) (explaining that “[d]eferral of 



removal under CAT differs from asylum and withholding of removal in that the conviction of a 

‘particularly serious crime’ does not bar relief thereunder.”). 

 

A. Standard of Review 

The Fifth Circuit reviews the BIA’s factual findings underlying a conclusion that an applicant is 

not eligible for CAT relief under the substantial evidence standard established by the Supreme 

Court in INS v. Elias-Zacarias, 502 U.S. 478, 481 (1992). Chen v. Gonzales, 470 F.3d 1131, 1134 

(5th Cir. 2006). Under this standard, reversal of a BIA decision is improper unless the court decides 

“not only that the evidence supports a contrary conclusion, but also that the evidence compels it.” 

Zhao v. Gonzales, 404 F. 3d 295, 306 (5th Cir. 2005) (citing Chun v. INS, 40 F.3d 76, 78 (5th Cir. 

1994) (per curiam)). The Supreme Court confirmed that factual challenges to CAT orders are 

subject to the highly deferential substantial evidence standard, under which the BIA’s “findings of 

facts are conclusive unless any reasonable adjudicator would be compelled to conclude to the 

contrary.” Nasrallah v. Barr, 140 S. Ct. 1683, 1692 (2020) (citing 8 U.S.C. § 1252(b)(4)(B)).  

“The applicant has the burden of showing that the evidence is so compelling that no reasonable 

factfinder could reach a contrary conclusion.” Chen v. Gonzales, 470 F.3d 1131, 1134 (5th Cir. 

2006). 

 

Unlike the standard applied to factual findings, the BIA’s legal conclusions are reviewed de novo. 

Arulnathy v. Garland, 17 F.4th 586, 592 (5th Cir. 2021); see also Argueta-Hernandez v. Garland, 

87 F.4th 698, 707 (5th Cir. 2023) (“This court reviews factual findings of the BIA for substantial 

evidence, and questions of law de novo . . .”). The Fifth Circuit also reviews the BIA’s decisions 

“‘procedurally’ to ensure that the complaining [applicant] has received full and fair consideration 

of all circumstances that give rise to his or her claims.” Ndifon v. Garland, 49 F.4th 986, 988 (5th 

Cir. 2022) (citing Abdel-Masieh v. INS, 73 F.3d 579, 585 (5th Cir. 1996)).  

 

The Fifth Circuit is not jurisdictionally barred from reviewing mixed questions of law and fact. 

Pena-Lopez v. Garland, 33 F.4th 798, 803 (5th Cir. 2022) (explaining the Supreme Court’s holding 

in Guerrero-Lasprilla v. Barr, 589 U.S. 221, 228 (2020), which established that appellate courts 

may review mixed questions of fact and law when they involve the application of a legal standard 

to established facts). Mixed questions of law and fact in CAT claims may be subject to de novo 

review. Guerrero-Lasprilla v. Barr, 589 U.S. 221, 228 (2020) (indicating when mixed questions 

of law and fact may be subject to de novo review).  

 

A CAT claim is “distinct from asylum and withholding-of-removal claims and should receive 

separate analytical attention.” Santos-Alvarado v. Barr, 967 F. 3d 428, 436 (5th Cir. 2020). Indeed, 

the inability to establish eligibility for asylum is not fatal to a claim for relief under CAT. Tamara-

Gomez v. Gonzales, 447 F.3d 343, 350 (5th Cir. 2006). To obtain CAT relief, the applicant does 

not need to demonstrate their claim meets all elements of a persecution claim; instead, they must 

show a likelihood of torture upon return to their homeland. Id. The Fifth Circuit has clarified that 



in light of the different standards applicable to these claims, a CAT claim is “distinct from asylum 

and withholding-of-removal claims and should receive separate analytical attention.” Santos-

Alvarado v. Barr, 967 F. 3d 428, 436 (5th Cir. 2020).  

 

As such, the BIA “must not leave asserted CAT claims unaddressed.” Abubaker Abushagif v. 

Garland, 15 F.4th 323, 335 (5th Cir. 2021) (citing Eduard v. Ashcroft, 379 F.3d 182, 196 (5th Cir. 

2004)). Still, the BIA does not have to “write an exegesis on every contention. What is required is 

merely that it consider the issues raised, and announce its decision in terms sufficient to enable a 

reviewing court to perceive that it has heard and thought and not merely reacted.” Efe v. Ashcroft 

293 F.3d 899, 908 (5th Cir. 2002) (quoting Becerra-Jimenez v. INS, 829 F.2d 996, 1000 (10th Cir. 

1987)). However, “a generic conclusion by the agency that it has reviewed all evidence fails to 

demonstrate that it has ‘heard and thought.’” Aguilar-Quintanilla v. McHenry, 126 F.4th 1065, 

1071 n.3 (5th Cir. 2025) (remanding where the IJ failed to consider key affidavits in the likelihood-

of-torture analysis). 

 

The CAT implementing regulations impose “specific requirements on IJs and the BIA. Though 

past torture is not enough for CAT relief, IJs and the BIA must consider ‘all evidence relevant to 

the possibility of future torture’ when deciding whether future torture is more likely than not.” 

Arulnathy v. Garland, 17 F.4th 586, 597 (5th Cir. 2021) (quoting 8 CFR § 1208.16(c)(3)). The 

BIA is not required to address every piece of evidence, but is required to consider “key evidence.” 

Ndifon v. Garland, 49 F.4th 986, 990 (5th Cir. 2022) (quoting Melendez-Monge v. Garland, No. 

20-60814, 2022 WL 1532641, at *2 (5th Cir. May 16, 2022)). 

 

The Fifth Circuit has reversed where the agency has failed to consider all evidence relevant to an 

applicant’s likelihood of future torture. See, e.g.,:  

• Arulnathy v. Garland, 17 F.4th 586, 598 (5th Cir. 2021) (remanding where the BIA failed to 

consider country-conditions evidence in the objective CAT context) 

• Argueta-Hernandez v. Garland, 87 F.4th 698, 714 (5th Cir. 2023) (reversing the BIA’s 

decision where the IJ denied applicant’s claims without considering evidence that the 

Salvadoran government acknowledged MS-13 “will kill” applicant if he returned to his 

home country).  

• Garcia v. Holder, 756 F.3d 885, 893 (5th Cir. 2014) (remanding where the BIA failed to 

consider an alternative view of evidence showing that extortionists who threatened the 

applicant may have received information about the applicant from state officers acting in 

their official capacities and denied CAT relief because it was unclear the extortionists were 

police officers)  

• Morales-Morales v. Barr, 933 F.3d 456, 465-67 (5th Cir. 2019) (remanding where the BIA 

ignored significant record evidence relied upon by the IJ and erred in conducting de novo 

review of the evidence instead of evaluating the IJ’s decision under the clearly erroneous 

standard) 



• Iruegas-Valdez v. Yates, 846 F.3d 806, 812 (5th Cir. 2017) (remanding where the BIA 

failed to consider alternative theories of state action suggested by applicant’s offered 

evidence beyond “willful blindness”) 

• Inestroza-Antonelli v. Barr, 954 F.3d 813, 817-18 (5th Cir. 2020) (remanding where the 

BIA stated it had considered the applicant’s arguments without even mentioning the 

evidence at issue, showing a “complete failure to address uncontroverted evidence”) 

• Aguilar-Quintanilla v. McHenry, 126 F.4th 1065, 1071 n.3 (5th Cir. 2025) (remanding 

where the IJ failed to consider key affidavits in the likelihood-of-torture analysis) 

• Emmanuel-Tata v. Garland, No. 20-60487, 2022 WL 126982, at *2 (5th Cir. Jan. 12, 2022) 

(remanding when the BIA denied the existence of country conditions evidence where 

applicant offered testimony about the Cameroonian government’s mistreatment of 

anglophones and affidavits from applicant’s wife, brother-in-law, and neighbor related to 

violence against anglophones in Cameroon) 

• Ndifon v. Garland, 49 F.4th 986, 989-91 (5th Cir. 2022) (remanding where the BIA 

“incorrectly found no record evidence about relevant country conditions” when applicant 

offered reports published by human rights and news organizations that purported to show 

the Cameroonian government tortures anglophones) 

• Yahm v. Garland, No. 20-60914, 2022 WL 1741620, at *1 (5th Cir. May 31, 2022) 

(remanding where the BIA determined an adverse credibility finding was fatal to 

applicant’s CAT claim and failed to consider the U.S. State Department human rights report 

on Cameroon, which documented the Cameroonian government’s use of torture, offered 

by applicant)  

• Noumbissi v. Garland, No. 21-60012, 2022 WL 1744787, at *2 (5th Cir. May 31, 2022) 

(remanding where the BIA failed to consider non-testimonial documentary evidence about 

the use of torture in Cameroon in denial of applicant’s CAT claim)   

 

Cases finding the BIA’s conclusions sufficient for review:  

• Sealed Petitioner v. Sealed Respondent, 567 F. App’x 231, 233 (5th Cir. 2014) (per 

curiam) (“While it is true that the BIA’s failure to consider acquiescence would warrant 

remand, see Hakim v. Holder, 628 F.3d 151, 156-57 (5th Cir. 2010), a review of the record 

reveal[ed] that this did not occur” where the BIA specifically acknowledged that 

government acquiescence could constitute torture for CAT purposes) 

• Roy v. Ashcroft, 389 F.3d 132, 140 (5th Cir. 2004) (finding the BIA’s decision on CAT 

claims sufficient for review where the agency did not expressly cite the CAT standard 

and, after finding the applicant ineligible for asylum and withholding of removal, 

implicitly found that applicant’s claims failed to meet the “more stringent CAT standard 

of torture”) 

• Ghotra v. Whitaker, 912 F.3d 284, 289-90 (5th Cir. 2019) (rejecting petitioner’s argument 

that the BIA erred by failing to discuss reports and articles he submitted because petitioner 

offered no explanation for how the materials independently established his eligibility for 

CAT relief) 



• Rivas de Ortega v. Sessions, 747 F. App’x 229, 232-33 (5th Cir. 2018) (per curiam) 

(finding the BIA did not fail to independently analyze a CAT claim where the agency’s 

discussion of the CAT claim was brief, but incorporated the IJ’s findings that included a 

separate analysis of the CAT claim and emphasized an adverse credibility determination’s 

effect on the veracity of applicant’s overall claim) 

• Melendez-Monge v. Garland, No. 20-60814, 22 WL 1532641, at *2 (5th Cir. May 16, 

2022) (upholding the agency’s adoption of the IJ’s decision to deny CAT relief where the 

court’s “concern that the BIA did not adequately consider the evidence before it” because 

it did not mention country conditions evidence was overcome by the IJ’s statement that 

country conditions, including an El Salvador Human Rights Report, were considered) 

 


