B. Definition of Torture

Torture is defined under CAT’s implementing regulations as
any act by which severe pain or suffering, whether physical or mental, is intentionally
inflicted on a person for such purposes as obtaining from him or her or a third person
information or a confession, punishing him or her for an act he or she or a third person has
committed or is suspected of having committed, or intimidating or coercing him or her or a
third person, or for any reason based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public
official or other person acting in an official capacity.

Garcia v. Holder, 756 F.3d 885, 891 n.1 (5th Cir. 2014) (citing 8 C.F.R. § 1208.18(a)(1)).

The CAT implementing regulations provide that a torture claim may be based on either physical
or mental suffering. In order for harm involving mental pain or suffering to constitute torture, it
must be “prolonged mental harm” caused by or resulting from “(i) the intentional infliction or
threatened infliction of severe physical pain or suffering; (ii) the administration or application, or
threatened administration or application, of mind altering substances or other procedures
calculated to disrupt profoundly the senses or the personality; (iii) the threat of imminent death; or
(iv) the threat that another person will imminently be subjected to death, severe physical pain or
suffering, or the administration or application of mind altering substances or other procedures
calculated to disrupt profoundly the sense or personality.” 8 CFR § 1208.18(a)(4).

See also:

o Argueta-Hernandez v. Garland, 87 F.4th 698, 713 (5th Cir. 2023) (“The regulations define
‘torture’ to include ‘any act by which severe pain or suffering . . . is intentionally inflicted
on a person’ by or with the acquiescence of a public official for informational, punitive,
coercive, or discriminatory purposes.”)

e Morales v. Sessions, 860 F.3d 812, 818 (5th Cir. 2017) (“*Torture is defined as any act by
which severe pain or suffering, whether physical or mental, is intentionally inflicted on a
person’ by a public official, at the instigation of a public official, with the consent of a public
official, or with the acquiescence of a public official.”)

e Ramirez-Mejia v. Lynch, 794 F.3d 485, 493 (5th Cir. 2015) (“Torture is defined as any act
by which severe pain or suffering, whether physical or mental, is intentionally inflicted on
a person .. .by or at the instigation of or with the consent or acquiescence of a public
official.”)

o Zhang v. Gonzales, 432 F. 3d 339, 354 (5th Cir. 2005) (“Torture is defined as any act by
which severe pain or suffering . . . is intentionally inflicted on a person . . . for any reason
based on discrimination of any kind, when such pain or suffering is inflicted by or at the
instigation of or with the consent or acquiescence of a public official or other person acting
in an official capacity.”)



“Torture is an extreme form of cruel and inhuman treatment and does not include lesser forms of
cruel, inhuman or degrading treatment or punishment that do not amount to torture.” Barbosa-
Ferreira v. Holder, 526 F. App’x 411, 415 (5th Cir. 2013) (quoting 8 C.F.R. § 1208.18(a)(2)).

Torture includes “intentional infliction or threatened infliction of severe physical pain or suffering”
and “threat of imminent death.” Kumar v. Garland, 52 F.4th 957, 971 (5th Cir. 2022) (citing 8
C.F.R. § 1208.18(a)(1), (a)(4)(1), (a)(4)(ii1)), vacated on other grounds, 143 S.Ct. 2558 (Mem.
Op.) (2023). To constitute torture, an act “must be specifically intended to inflict severe physical
or mental pain or suffering. An act that results in unanticipated or unintended severity of pain and
suffering is not torture.” 8 C.F.R. § 1208.18(a)(5).

“The normal incidents of lawful sanctions do not constitute torture.” Zhang v. Gonzales, 432 F.3d
339, 345 (5th Cir. 2005). In other words, “[t]orture does not include pain or suffering arising only
from, inherent in or incidental to lawful sanctions.” /d. (citing 8 C.F.R. § 1208.18(a)(3)). The CAT
regulations specify that “[l]Jawful sanctions include judicially imposed sanctions and other
enforcement actions authorized by law, including the death penalty, but do not include sanctions
that defeat the object and purpose of the Convention Against Torture to prohibit torture.” Chen v.
Gonzales, 470 F.3d 1131, 1139 (5th Cir. 2006) (quoting 8 C.F.R. § 1208.18(a)(3)). Neither the
regulations nor current Fifth Circuit case law specify what kind of sanctions may defeat the object
and purpose of the Convention, but the Fifth Circuit has insinuated that sanctions must be
“depraved” to be considered acts of torture. See Zhang v. Gonzales, 432 F.3d 339, 345 (5th Cir.
2005) (finding that applicant failed to provide evidence showing that he would face sanctions upon
arrest by Chinese immigration officials that were “so depraved that they may independently be
considered acts of torture.”).

Cases where the alleged conduct did or could constitute torture, but either the issue was not reached
by the Fifth Circuit or the claim for relief was denied on other grounds:

o Mwembie v. Gonzales, 443 F.3d 405, 415 n.14 (5th Cir. 2006) (not reaching the issue of
whether the rape or killing of someone in custody by a government official who was
holding the person in custody constitutes torture where the CAT claim was waived on other
grounds)

e Osigwe v. Ashcroft, 77 Fed. App’x 235 (5th Cir 2003) (per curiam) (characterizing the
applicants’ daughter’s risk of being subject to female genital mutilation as a risk of being
tortured, but holding that her parents did not qualify for CAT relief based on their
knowledge of that risk)

o Tabora Gutierrez v. Garland, 12 F.4th 496, 504-06 (5th Cir. 2021) (acknowledging 1J’s
determination that it was more likely than not that MS-13 would torture applicant in
Honduras where he provided evidence that he and his family suffered death threats and
multiple violent attacks from gang members despite moving within Honduras multiple
times, but denying petition for review because the evidence did not compel the conclusion



that the government acquiesced to torture—rather than lacked the ability to stop the
torture—where police officers stated they could not help applicant and that if he “valued
his life, he should flee from the country”)

Cases where the alleged conduct did not constitute torture:

o Tamara-Gomez v. Gonzales, 447 F.3d 343, 350 (5th Cir. 2006) (holding that “neither the
failure to apprehend the persons threatening the alien, nor the lack of financial resources to
eradicate the threat or risk of torture constitute sufficient state action for purposes of the
Convention Against Torture.”)

e Barbosa-Ferreira v. Holder, 526 F. App’x 411, 415 (5th Cir. 2013) (likelihood of “ridicule
and discrimination” did not constitute likelihood of torture for gay applicant from Brazil)

o Sealed Petitioner v. Sealed Respondent, 567 F. App’x 231, 233 (5th Cir. 2014) (per curiam)
(upholding the IJ and BIA’s finding that a country conditions report about the
criminalization of homosexuality in Jamaica did not establish that homosexual people and
detainees are subject to torture where the report did not identify how acts of violence, other
than “harassment of gay and lesbian patients by hospital and prison staff,” was perpetrated
or acquiesced to by the government)

e Tamara-Gomez v. Gonzales, 447 F.3d 343, 351 (5th Cir. 2006) (rejecting CAT claim where
the Colombian government was “fully engaged in opposition” to paramilitary forces but
was unable to provide the applicant with “complete security” from torture)

o Aviles-Tavera v. Garland, 22 F.4th 478, 486 (5th Cir. 2022) (Mexican government’s
knowledge of poor conditions in mental institution but failure to address them due to
limited resources did not amount to acquiescence)

e Gonzales-Veliz v. Barr, 938 F.3d 219, 225-26 (5th Cir. 2019) (Honduran police’s lack of
resources and personnel to help domestic violence victim did not amount to consent or
acquiescence to torture)

C. Burden of Proof

The applicant who brings a claim for CAT relief “has the burden of proving ‘that it is more likely
than not that he or she would be tortured if removed to the proposed country of removal’.” Roy v.
Ashcroft, 389 F.3d 132, 140 (5th Cir. 2004) (quoting 8 C.F.R. § 208.16(c)(2)); see also Garcia v.
Holder, 756 F.3d 885, 891 (5th Cir. 2014) (“For a petitioner to be entitled to CAT relief, he or she
must show that it is more likely than not that he or she would be tortured if removed to the proposed
country of removal.”).

The Fifth Circuit has held that a claim for CAT relief requires a two-part analysis. Tamara-Gomez
v. Gonzales, 447 F.3d 343, 350 (5th Cir. 2006). To receive relief, the applicant has the burden of
proving that (1) it is more likely than not that they will be tortured upon return to their home
country, and (2) there is sufficient state action involved in that torture. Garcia v. Holder, 756 F.3d
885, 891 (5th Cir. 2014) (citing Tamara-Gomez v. Gonzales, 447 F.3d 343, 350 (5th Cir. 2006));



see also Tibakweitira v. Wilkinson, 986 F.3d 905, 911 (5th Cir. 2021) (“To obtain CAT relief, the
petitioner bears the burden of showing that (1) it is more likely than not that he will be tortured
upon return to his homeland; and (2) sufficient state action will be involved in that torture.”). To
meet their burden, the applicant may produce “evidence of past torture, an inability to relocate to
a safer part of the country, human rights abuses committed within the country, and any other
relevant information.” Rangel v. Garland, 100 F.4th 599, 609 (5th Cir. 2024) (citing Majd v.
Gonzales, 446 F.3d 590, 595-96 (5th Cir. 2006)).

In evaluating the evidence offered by an applicant for CAT relief, 1Js and the BIA must consider
all evidence relevant to the possibility of future torture. Arulnathy v. Garland, 17 F.4th 586, 597
(5th Cir. 2021) (quoting 8 CFR § 1208.16(c)(3)) (emphasis added). Such evidence includes:

(1) Evidence of past torture inflicted upon the applicant;

(i1) Evidence that the applicant could relocate to a part of the country of removal where he

or she is not likely to be tortured,

(ii1) Evidence of gross, flagrant or mass violations of human rights within the country of

removal, where applicable; and

(iv) Other relevant information regarding conditions in the country of removal.
8 C.F.R. § 208.16(c)(3)(1)-(iv). For cases where the Fifth Circuit reversed because the agency
failed to consider all evidence relevant to an applicant’s likelihood of future torture, see Section A
above.

Per the CAT implementing regulations, the “testimony of the applicant, if credible, may be
sufficient to sustain the burden of proof without corroboration.” 8 C.F.R. § 208.16(c)(2); Efe v.
Ashcroft, 293 F.3d 899, 907 (5th Cir. 2002). The Fifth Circuit has cautioned against “overreliance
on an adverse credibility ruling” when evaluating CAT claims. See Efe v. Ashcroft, 293 F.3d 889,
907 (5th Cir. 2002) (explaining that the Seventh and Ninth Circuits have remanded cases for further
consideration of CAT claims when the BIA over-relied on adverse credibility findings against the
applicant). The applicable implementing regulation requires the BIA to consider country
conditions evidence and other relevant information in its likelihood-of-torture assessment. 8 C.F.R.
§ 1208.16(c)(3). “That provision has no exception for cases of adverse credibility determinations.”
Arulnathy v. Garland, 17 F.4th 586, 598 (5th Cir. 2021). The Fifth Circuit has emphasized that this
means that “where the applicant offers evidence which may independently entitle him to CAT
protection, ‘an adverse credibility finding alone cannot defeat his eligibility for relief’.” Aguilar-
Quintanilla v. McHenry, 126 F.4th 1065, 1071 (5th Cir. 2025) (quoting Ndifon v. Garland, 49 F.4th
986, 989 (5th Cir. 2022)).

Because the CAT implementing regulations do not authorize the BIA to ignore country conditions
and other evidence after making an adverse credibility determination, the Fifth Circuit has
remanded where the BIA refused to consider such evidence after concluding that the applicant was
not a credible witness. See Arulnathy v. Garland, 17 F.4th 586, 599 (5th Cir. 2021). In Arulnathy,



the Fifth Circuit explained that in a series of previous cases where the applicant was denied CAT

relief after receiving an adverse credibility finding, the adverse credibility finding “was decisive

only because there was no independent, non-testimonial evidence going to the likelihood of
torture.” See:

Dayo v. Holder, 687 F.3d 653, 659 (5th Cir. 2012) (denying CAT relief where petitioner
lacked trustworthy supporting evidence to back up his “uncredible testimony”)

Efe v. Ashcroft, 293 F.3d 899, 907-08 (5th Cir. 2002) (an adverse credibility
determination rendered it not more likely than not that petitioner would go to prison
and face a risk of torture in his home country because petitioner did not allege a
“general atmosphere of torture” in his home country and his credibility thus went
“directly to the issue” of torture)

Ghotra v. Whitaker, 912 F.3d 284, 289-90 (5th Cir. 2019) (rejecting petitioner’s
argument that the BIA erred by failing to discuss reports and articles he submitted
because petitioner offered no explanation for how the materials independently
established his eligibility for CAT relief)

See also Asres v. Holder, 364 F. App’x 127, 132-33 (5th Cir. 2010) (per curiam) (upholding denial
of CAT relief where applicant’s testimony went “directly to the issue of torture” and was found to

lack credibility, and the only independent evidence supporting his claims—photographs that were
not clearly of applicant—were rejected by the 1J).



