G. Differences Between CAT Protection and Asylum and Withholding

A CAT claim is “distinct from asylum and withholding-of-removal claims and should receive
separate analytical attention.” Santos-Alvarado v. Barr, 967 F. 3d 428, 436 (5th Cir. 2020) (quoting
Efev. Ashcroft, 293 F.3d 899, 90607 (5th Cir. 2002)) (internal quotation marks omitted); Argueta-
Hernandez v. Garland, 87 F.4th 698, 713 (5th Cir. 2023). “Unlike the asylum and withholding of
removal provisions, CAT regulations do not require that the reason for the torture fall within one
of the five categories of religion, nationality, membership in a particular social group, or political
opinion.” Efe v. Ashcroft, 293 F.3d 899, 907 (5th Cir. 2002); see also Garcia v. Holder, 756 F.3d
885, 891 (5th Cir. 2014) (“Claims based on the Convention Against Torture differ from those based
on eligibility for asylum or withholding of removal because the claim need not be based on race,
religion, nationality, membership in a particular social group, or political opinion.”).

“Another difference is that CAT does not require persecution, but the higher bar of torture.” Efe v.
Ashcroft, 293 F.3d 899, 907 (5th Cir. 2002). To receive relief, an applicant must show it is “more
likely than not” they would be tortured if returned to their home country. Zhang v. Gonzales, 432
F.3d 339, 344-45 (5th Cir. 2005). See also Majd v. Gonzales, 446 F.3d 590, 595 (5th Cir. 2006)
(“To obtain relief under CAT, an alien must demonstrate not that he is a member of one of the five
protected categories . . . but rather that it is more likely than not that he will be tortured if he is
removed to his home country.”).

Unlike asylum and withholding of removal, there are no mandatory bars to deferral of removal
under CAT. See 8 C.F.R. § 1208.17(a) (“An alien who: has been ordered removed; has been
found . . . to be entitled to protection under the [CAT]; and is subject to the provisions for
mandatory denial of withholding of removal . . . shall be granted deferral of removal to the country
where he or she is more likely than not to be tortured.”); see also Hammerschmidt v. Garland, 54
F. 4th 282, 290 (5th Cir. 2022) (“Deferral of removal under CAT differs from asylum and
withholding of removal in that the conviction of a “particularly serious crime’ does not bar relief
thereunder.”).

H. Agent or Source of Torture

To qualify for relief under CAT, the torture must be “intentionally inflicted on a person. . .by or at
the instigation of or with the consent or acquiescence of a public official or other person acting in
an official capacity.” Garcia v. Holder, 756 F.3d 885, 891 (5th Cir. 2014) (quoting 8 C.F.R. §
208.18(a)(1)). The Convention thus requires “‘a public official’ or ‘person acting in a public
capacity’ to ‘inflict,” ‘acquiesce,’ or ‘give consent’ to the torture.” Tamara-Gomez v. Gonzales, 447
F.3d 343, 351 (5th Cir. 2006).

Acquiescence requires “prior ‘awareness’ or ‘willful blindness’ of the torture and a ‘breach’ of
‘legal responsibility to intervene to prevent’ the torture.” Garcia-Gonzalez v. Garland, 76 F.4th
455, 464 (5th Cir. 2023) (quoting 8 C.F.R. § 1208.18(a)(7)). “Inability to intervene is not



acquiescence; likewise, mere failure to prevent the torture is not necessarily acquiescence. And
a foreign state's ‘failure to apprehend’” the persons threatening the applicant or “‘the lack of
financial resources to eradicate the threat or risk of torture’ does not establish state action.”
Id. (quoting Aviles-Tavera v. Garland, 22 F.4™ 478, 486 (5th Cir. 2022)) (internal citation and
quotation marks omitted). See also Qorane v. Barr, 919 F.3d 904, 911 (5th Cir. 2019) (“[A]
government’s inability to protect its citizens does not amount to acquiescence.”) (citing Zaldana
Menijar v. Lynch, 812 F.3d 491, 501-02 (6th Cir. 2015)).

On the other hand, “[wl]illful blindness to torture constitutes acquiescence.” Ramirez-Mejia v.
Lynch, 794 F.3d 485, 493 (5th Cir. 2015) (citing Ontunez-Tursios v. Ashcroft, 303 F.3d 341, 354
(5th Cir. 2002)); Hakim v. Holder, 628 F.3d 151, 155 (5th Cir. 2010) (adopting willful blindness
standard, rejecting requirement that the government actually accept torture from Matter of S-V-,
22 &N Dec. 1306, 1312 (BIA 2000)). See also Argueta-Hernandez v. Garland, 87 F.4th 698, 713
(5th Cir. 2023) (“An applicant may satisfy his burden of proving acquiescence by demonstrating
‘a government’s willful blindness of torturous activity’.”)

The state action element of CAT claims “does not require that the entire national government
acquiesces in the torture, but rather that a public official or other person acting in an official
capacity does so.” Muradi v. Garland, No. 19-60055, 2021 WL 4592427, at *1 (5th Cir. Oct. 5,
2021) (per curiam) (citing Garcia v. Holder, 756 F.3d 885, 891-92 (5th Cir. 2014)). “Although the
[CAT] regulation does not define acting in an official capacity, the Attorney General has interpreted
that phrase to mean under color of law.” Garcia v. Holder, 756 F.3d 885, 891 (5th Cir. 2014)
(adopting “color of law” under Civil Rights Act as the relevant test in assessing action in official
capacity for CAT purposes). Under the color of law standard, “government acquiescence need not
necessarily be an officially sanctioned state action; instead, an act is under color of law when it
constitutes a misuse of power, possessed by virtue of state law and made possible only because the
wrongdoer is clothed with the authority of state law.” Id. (citing Marmorato v. Holder, 376 F.
App’x 380, 385 (5th Cir. 2010)). This “misuse of power” standard suggests that even a “rogue
officer” acting under color of law who participates in the torture may satisfy the state conduct
requirement of a CAT claim. See Tabora Gutierrez v. Garland, 12 F.4th 496, 508 n.4 (5th Cir.
2021) (“A ‘rogue’ police officer who is a participant in the torture ‘satisf[ies] CAT's requirement
that a public official acquiesce in the torture, even if [higher government officials] . . . would not
similarly acquiesce.’” (quoting Rodriguez-Molinero v. Lynch, 808 F.3d 1134, 1139 (7th Cir. 2015))
(Davis, J., dissenting).

The under-color-of-law inquiry “turns upon the nexus between the petitioner, the improper conduct
of those officials in question, and the officers’ performance of their official duties—not upon
sweeping characterizations of the nation in question. To the contrary, proving action in an officer’s
official capacity does not require that the public official be executing official state policy . ...”
Marmorato v. Holder, 376 F. App’x 380, 386 (5th Cir. 2010) (internal citations omitted). This



court’s precedent also does not require that “the public official in question ‘be the nation’s
president or some other official at the upper echelons of power. Rather . .. the use of official

authority by low-level officials, such as police officers, can work to place actions under the color
of law even where they are without state sanction.” Iruegas-Valdez v. Yates, 846 F.3d 806, 812 (5th
Cir. 2007) (quoting Garcia v. Holder, 756 F.3d 885, 892 (5th Cir. 2014)); see also Ontunez-Tursios
v. Ashcroft, 303 F.3d 341, 354 (5th Cir. 2002) (considering evidence of acquiescence by low-level
officers such as local police as well as high-level officers such as the President of Honduras).

Cases remanding for further analysis of state action:

Garcia v. Holder, 756 F.3d 885, 891 (5th Cir. 2014) (remanding for further consideration
of CAT claim where BIA failed to consider whether government officials acting in their
official capacities worked with extortionists to harm applicant)

Argueta-Hernandez v. Garland, 87 F.4th 698, 712-14 (5th Cir. 2023) (remanding where the
BIA failed to consider key facts when assessing government acquiescence including that:
applicant was told by a prosecutor he could not be protected from MS-13 in El Salvador;
applicant was asked to sign a waiver of liability if he was killed on return; and applicant
was told by officials from four government agencies that he would not be safe anywhere
in El Salvador)

Cases finding no acquiescence:

Tamara-Gomez v. Gonzales, 447 F.3d 343, 351 (5th Cir. 2006) (rejecting CAT claim where
the Colombian government was “fully engaged in opposition” to paramilitary forces but
was unable to provide the applicant with “complete security” from torture)
Ramirez-Mejia v. Lynch, 794 F.3d 485, 493-94 (5th Cir. 2015) (rejecting claim where,
among other deficiencies in the evidence, applicant did not allege that Honduran officials
expressed any intent to acquiesce in her torture by gang members when they advised her
to leave the country)

Ontunez-Tursios v. Ashcroft, 303 F.3d 341, 354-55 (5th Cir. 2002) (testimonial evidence
about a group of landlords who sought to develop land occupied by applicant and other
members of a land rights cooperative and a U.S. Department of State report on Honduras,
which noted that “the government only dislodges squatters who are on the land illegally,
and does so with minimal force,” did not prove that Honduran officials would acquiesce in
“torture” committed by the landlords)

Aviles-Tavera v. Garland, 22 F.4th 478, 486 (5th Cir. 2022) (Mexican government’s
knowledge of poor conditions in mental institution but failure to address them due to
limited resources did not amount to acquiescence)

Tabora Gutierrez v. Garland, 12 F.4th 496, 504-06 (5th Cir. 2021) (evidence did not compel
the conclusion that the government acquiesced to torture, rather than lacked the ability to
stop the torture, where police officers stated that they could not help applicant and that if
he “valued his life, he should flee the country”™)



Gonzales-Veliz v. Barr, 938 F.3d 219, 225-26 (5th Cir. 2019) (Honduran police’s lack of
resources and personnel to help domestic violence victim did not amount to consent or

acquiescence to torture)
Iruegas-Valdez v. Yates, 846 F.3d 806, 812-13 (5th Cir. 2017) (recognizing that acting under
color of law includes low-level officials who use their official capacity to further personal

objectives)



