I. Mandatory Protection

If an applicant meets their burden of proof regarding future torture, withholding of removal under
CAT is mandatory under the statute’s implementing regulations. 8 C.F.R. § 1208.16(c)(4). There
is, though, an exception to mandatory protection under CAT: if an applicant has been convicted of
a “particularly serious crime” or an aggravated felony for which the term of imprisonment is at
least five years, they are subject to mandatory denial of withholding of removal under CAT and
are entitled only to deferral of removal. Hammerschmidt v. Garland, 54 F.4th 282, 290 (5th Cir.
2022) (explaining that “[d]eferral of removal under CAT differs from asylum and withholding of
removal in that the conviction of a ‘particularly serious crime’ does not bar relief thereunder.”);
see 8 C.F.R. § 1208.16(d)(2).

An applicant will be denied withholding of removal under CAT if the Attorney General decides
there are reasonable grounds to believe the applicant is a danger to the security of the United States.
8 U.S.C. § 1231(b)(3)(B)(iv); 8 C.F.R. § 1208.16(d)(2). However, the applicant may still be
eligible for CAT deferral of removal. See 8 C.F.R. § 1208.17(a).

J. Nature of Protection

Unlike asylum, CAT protection does not confer status. It only offers protection from return to the
country where the applicant would be tortured. See 8 C.F.R. § 1208.16(f). CAT protection
“prevents an alien from being returned to the place of danger; it does not prevent removal if some
other country will accept” the applicant. Ramirez-Mejia v. Lynch, 794 F.3d 485, 492 (5th Cir.
2015).

K. Derivative Torture Claims
The Fifth Circuit has denied CAT claims based on risk of torture to a family member where the
applicant faced no personal risk of torture. For cases denying CAT relief under such claims, see:

e Osigwe v. Ashcroft, 77 Fed. App’x 235 (5th Cir 2003) (per curiam) (denying applicants’
relief where their claim was based on their knowledge of their daughter’s risk of torture if
she was returned to their home country)

e Rangel v. Garland, 100 F.4th 599, 610 n.15 (5th Cir. 2024) (holding that a mother’s claim
for CAT relief failed to meet the bar for torture and that her two daughters’ CAT claims,
which were based on their mother’s experiences, also independently fail because neither
would be personally at risk of torture) (citing Qorane v. Barr, 919 F.3d 904, 911 (5th Cir.
2019) (analyzing incidents “specific to” the applicant))

e Roy v. Ashcroft, 389 F.3d 132, 140 (5th Cir. 2004) (per curiam) (upholding BIA’s denial of
CAT relief where key testimony offered by applicant only concerned harassment and
threats made to applicant’s father, father’s brother-in-law, and father’s nephew and not to
applicant himself, and where no evidence offered by applicant suggested that he himself
would be more likely than not subjected to torture if he returned to his home country)



As for derivative beneficiaries, the Fifth Circuit decided that withholding of removal does not
provide for such relief. Arif v. Mukasey, 509 F.3d 677, 682 (5th Cir. 2007) (“We find no evidence
in the language of the statute to indicate that Congress intended to extend the relief afforded by
withholding of removal to an alien’s spouse of minor children without an independent ground for
granting such relief to them.”). The Fifth Circuit has indicated that “CAT does not provide for
derivative beneficiaries” either. Rangel v. Garland, 100 F.4th 599, 610 n.14 (5th Cir. 2024) (citing
Arif, 509 F.3d at 682). The federal regulations governing withholding and deferral of removal
under CAT contain no language about protection for derivative beneficiaries. 8 C.F.R. §§ 1208.16-
1208.18.

L. Exhaustion

Circuit courts of appeals may review a final order of removal only if the applicant has exhausted
all available administrative remedies. 8 U.S.C. § 1252(d)(1); Roy v. Ashcroft, 389 F.3d 132, 137
(5th Cir. 2004) (per curiam). An applicant fails to exhaust their administrative remedies with
respect to an issue “when the issue is not raised in the first instance before the BIA—either on direct
appeal or in a motion to reopen.” Wang v. Ashcroft, 260 F.3d 448, 452-53 (5th Cir. 2001). CAT
claims are waived when they are not raised on appeal before the BIA. See Mwembie v. Gonzales,
443 F.3d 405, 415-16 (finding that applicant waived her CAT claim where she did not elaborate
on the torture issue, brief her CAT claim, or cite legal precedent on appeal before the BIA); cf.
Abubaker Abushagif v. Garland, 15 F.4th 323, 335 (5th Cir. 2021) (remanding where the BIA
failed to address CAT claims asserted in applicant’s motion to reopen). The Fifth Circuit has
clarified, however, that it has jurisdiction to reach a CAT claim when the BIA addresses the merits
of the claim despite an applicant’s failure to properly present it. Jimenez-Holder v. Holder, 394 F.
App’x 111, 113 (5th Cir. 2010) (per curiam) (citing Lopez-Dubon v. Holder, 609 F.3d 644-45 (5th
Cir. 2010)).

The Fifth Circuit has upheld the BIA’s denial of a motion to reconsider its previous denial of a
motion to reopen where the BIA neglected to mention the applicant’s CAT claim in its order on the
motion to reopen but corrected its oversight by referencing the CAT claim in its order on the motion
to reconsider. Qorane v. Barr, 919 F.3d 904, 912-13 (5th Cir. 2019) (upholding the BIA’s denial of
a motion to reopen where the applicant failed to “identify a change in the law, a misapplication of
the law, or an aspect of the case that the BIA overlooked”) (quoting Zhao v. Gonzales, 404 F.3d
295, 307 (5th Cir. 2005)).

Cross Reference: Motions to Reopen or Reconsider Immigration Proceedings.



