
I. Race 

Some cases involving claims of race have used the terms “race” and “ethnicity” 

interchangeably. See Eduard v. Ashcroft, 379 F.3d 182, 188 (5th Cir. 2004) (“race or 

religion” treated the same as “Chinese ethnicity and Christian faith”); Ramlianthangua v. 

Gonzales, 184 F. App’x 413 (5th Cir. 2006) (per curiam) (Burmese woman of Chin 

ethnicity faced no past persecution and had no reasonable fear of future persecution on 

basis of race); Nugroho v. Gonzales, 168 F. App’x 14, 16 (5th Cir. 2006) (per curiam)

(citing Eduard, 379 F.3d at 182) (Indonesian man of Chinese ethnicity faced no threat of 

future persecution where “conditions for ethnic Chinese in Indonesia were improving” 

and no family members were persecuted).  

Other cases have treated ethnicity as membership of particular a social group. See 

Revencu v. Sessions, 895 F.3d 396 (5th Cir. 2018) (finding no evidence of persecution 

based on membership in a particular social group of family members of Roma ethnicity); 

Sealed Petitioner v. Sealed Respondent, 829 F.3d 379 (5th Cir. 2016) (finding no 

persecution on account of a protected social group where petitioner’s claimed group was 

ethnic or familial membership and it was assumed “that both of these claimed groups are 

particular social groups within the meaning of the Act”); Singh v. Holder, 339 F. App’x 

421 (5th Cir. 2009) (per curiam) (finding no persecution on account of social group 

where Sikh ethnic group is a majority in Punjab). 

A. Cases Finding No Racial or Ethnic Persecution 

Claims involving race and ethnicity as a protected ground in the Fifth Circuit are 

generally unsuccessful. See Eduard, 379 F.3d at 188 (Indonesian man of “imputed 

Chinese ethnicity” failed to establish past persecution when the “only violence suffered” 

on account of ethnicity was head injury); Majd v. Gonzales, 446 F.3d 590, 592–96 (5th 

Cir. 2006) (Palestinian man living in West Bank was unable to show persecution; 

Immigration Judge (“IJ”) determined that his suffering was the result of generally 

dangerous conditions in the West Bank and the court found that the evidence indicates he 

was the victim of circumstance, “not the special target[] of brutality”); Shehu v. Gonzales, 

443 F.3d 435 (5th Cir. 2006) (Albanian woman unable to show past persecution severe 

enough to avoid removal; court found no threat of future persecution because Serbian 

oppression and violence against ethnic Albanians had been “greatly reduced,” and recent 

killings “were connected to family and economic rivalries and criminal activities”); 

Arulnanthy v. Garland, 17 F.4th 586 (5th Cir. 2021) (post-REAL ID Act case concluding 

petitioner of Tamil ethnicity living in Sri Lanka failed to establish subjective fear of 

future persecution because testimony was not credible); Tesfamichael v. Gonzales, 469 



F.3d 109 (5th Cir. 2006) (discrimination against Eritrean refugee born in Ethiopia did not 

amount to persecution and arrest and detainment of refugee’s Ethiopian husband in 

“unpleasant and unduly prolonged but not brutal conditions” against backdrop of 

Ethiopia’s “ethnic cleansing” of Eritreans did not amount to persecution because “there 

[was] no direct connection between his criminal charge and the ‘ethnic cleansing’”); 

Ozdemir v. Immigr. & Naturalization Serv., 46 F.3d 6 (5th Cir. 1994) (no past persecution 

of Turkish citizen of Kurdish ethnicity who was detained, beaten, and interrogated 

because police were searching for information related to terrorist organizations, not 

“because he was Kurdish or because he wanted discrimination against Kurds to end”); 

Jam v. Holder, 330 F. App’x 474, 475 (5th Cir. 2009) (per curiam) (no evidence 

Cameroonian pastor suffered persecution on account of race where conflict involved 

dispute over church buildings); Nikpay v. Barr, 838 F. App'x 30, 32 (5th Cir. 2020) (per 

curiam) (no persecution of man of Hazara ethnicity tied up by Taliban because he was not 

hospitalized or left with permanent injury, single threat to his life was made after he left 

Afghanistan, and evidence that Taliban targeted Hazaras in the past did not show a 

pattern or practice of persecuting Hazaras); Eminovska v. Gonzales, 177 F. App’x 429 

(5th Cir. 2006) (per curiam) (Turkish woman in Macedonia failed to establish well-

founded fear of persecution when only evidence of post-insurgency violence towards 

ethnic Turkish people was Turkish mayor beaten by police and discrimination and 

harassment). 

II. Religion 

Persecution on the basis of religion may assume various forms, including: prohibition 

of membership of a religious community, or worship in private or in public, of religious 

instruction, or serious measures of discrimination imposed on persons because they 

practise their religion or belong to a particular religious community. Handbook and 

Guidelines on Procedures and Criteria for Determining Refugee Status, U.N. Doc. 

HCR/IP/4/Eng./REV.3 (ed. 2011) (“UNHCR Handbook”), para. 72. 

However, “[m]ere membership of a particular religious community will normally not 

be enough to substantiate a claim to refugee status. There may, however, be special 

circumstances where membership can be a sufficient ground.” UNHCR Handbook, para. 

73. 

“The Universal Declaration of Human Rights and the Human Rights Covenant 

proclaim the right to freedom of thought, conscience, and religion, which right includes 



the freedom of a person to change his religion and his freedom to manifest it in public or 

private, in teaching, practice, worship and observance.” UNHCR Handbook, para. 71. 

A. Cases Finding Religious Persecution 

See Eduard v. Ashcroft, 379 F.3d 182, 193 (5th Cir. 2004) (IJ erred when it found 

that petitioners did not have a well-founded fear of religious persecution due to a pattern 

of religiously motivated attacks, killings, and violence against Christians in Indonesia);

Abdel-Masieh v. U.S. I.N.S., 73 F.3d 579, 587 (5th Cir. 1996) (Board of Immigration 

Appeals (“BIA”) erred in finding no reasonable likelihood of a well-founded fear of 

persecution of Christian Sudanese petitioner on theory that applicant could escape 

persecution by living in southern Sudan where Christians were in the majority); Argueta-

Hernandez v. Garland, 87 F.4th 698, 712 (5th Cir. 2023) (evidence that threats were 

motivated by criminal intent did not preclude finding they were also motivated by 

petitioner’s Christian religion and leadership status in the church, where petitioner only 

became a target of threats after he became a church leader). 

B. Cases Finding No Religious Persecution  

See Nikpay v. Barr, 838 F. App'x 30, 34 (5th Cir. 2020) (petitioner failed to establish 

past or future religious persecution; petitioner returned to his village after fleeing as a 

child, and was not permanently injured); Bustamante-Leiva v. Garland, 99 F.4th 245, 252 

(5th Cir. 2024) (substantial evidence supported BIA determination that petitioner failed to 

establish persecution on account of religion, as the record indicated the threats and 

mistreatment were based on gang’s goal of economic extortion; religious motivations 

were at most tangential to the harm); Singh v. Barr, 920 F.3d 255, 258 (5th Cir. 2019)

(although petitioner suffered past persecution for religion and political persecution, there 

was insufficient evidence to support a finding of future persecution, noting that the 

circumstances had fundamentally evolved to extortion by the police); Cortez-Ramirez v. 

Garland, 860 F. App’x 869, 873 (5th Cir. 2021) (BIA did not err in determining petitioner 

did not establish past or future religious persecution; only petitioner’s own testimony 

about statements to gang members regarding his religious beliefs could support the 

conclusion that he was targeted because of his religion, and there were more plausible 

interpretations of the alleged events). 

III. Nationality 

A “national” is “a person owing permanent allegiance to a state.” 8 U.S.C. § 

1101(a)(21). Nationality often overlaps with other protected grounds, such as race or 



political opinion. See cases cited under Race and Membership in a Particular Social 

Group. The BIA recognizes mixed motive cases, where persecution may arise from 

multiple protected grounds. Sealed Petitioner, 829 F.3d at 383. Nationality alone rarely 

suffices protection under asylum. Instead, claims typically require showing persecution or 

a well-founded fear of persecution on account of a protected ground—such as 

membership in a particular social group, race, or political opinion—with nationality often 

overlapping to establish persecution. See Tesfamichael, 469 F.3d at 109 (discrimination 

against Eritrean refugee born in Ethiopia did not amount to persecution and incidents and 

alleged discrimination against Eritreans from Ethiopia fell short of persecution).  

IV. Membership in a Particular Social Group 

A. Test for Determining Particular Social Group 

When determining whether a particular social group exists, the BIA considers the 

following factors: (1) “whether the group’s shared characteristic gives the members the 

requisite social visibility to make them readily identifiable in society” and (2) “whether 

the group can be defined with sufficient particularity to delimit its membership.” 

Orellana-Monson v. Holder, 685 F.3d 511, 519 (5th Cir. 2012) (quoting In re A–M–E & 

J–G–U–, 24 I. & N. Dec. 69, 69 (BIA 2007) (internal quotations omitted)). 

Whether the proposed group has social visibility and distinction is determined by 

the extent to which members of a society perceive those with the characteristic in 

question as members of a social group. Bustamante-Leiva, 99 F.4th at 250 (quoting 

Hernandez-De La Cruz v. Lynch, 819 F.3d 784, 786 (5th Cir. 2016) ). 

In determining whether the group has sufficient particularity, the court considers 

whether the proposed group can accurately be described in a manner sufficiently distinct 

such that the group would be recognized, in the society in question, as a discrete class of 

persons. Hernandez-De La Cruz, 819 F.3d at 787. 

The fact that a persecutor has not opposed other members of the same group 

suggests that the persecution was not on account of that group membership. Ontunez-

Tursios v. Ashcroft, 303 F.3d 341, 353 (5th Cir. 2002). 

B. Review of Particular Social Group Determinations 

To establish a nexus between persecution and a particular social group, the 

asylum applicant must establish that “membership in a particular social group . . . 

was or will be at least one central reason for persecuting the applicant.” 8 U.S.C. 



§ 1158(b)(1)(B)(i). Whether an asylum applicant has demonstrated the requisite 

nexus is a factual question reviewed under the substantial evidence standard. 

Thuri v. Ashcroft, 380 F.3d 788, 791 (5th Cir. 2004) (per curiam). 

Galeano Reyes v. Sessions, 701 F. App’x 362, 365 (5th Cir. 2017). 

In the Fifth Circuit, whether or not the BIA’s “particularity” and “social visibility” 

tests for defining membership in a “particular social group” are valid, is an issue of first 

impression, with deference to the BIA interpretation. See Orellana-Monson, 685 F.3d at 

519.

C. Types of Social Groups 

1.  Family and Clan 

See Morales Lopez v. Garland, 852 F. App’x 758, 779 (5th Cir. 2021) (holding that 

immediate family members to a victim of gang homicide do qualify as a particular social 

group when that gang has a history of going after the remaining family members). 

2.  Gender-Related Claims 

Courts have begun to address gender and gender-related harm as a potential 

particular social group. 

a. Gender-Defined Particular Social Groups 

See Galeano Reyes, 701 F. App’x At 362 (acknowledges that being a “young 

woman” may be a qualifying particular social group). 

b. Gender-Specific Harm 

See Cabrera v. Sessions, 890 F.3d 153, 163 (5th Cir. 2018) (holding that the IJ 

mischaracterized petitioner’s group as “those who might defy gangs,” instead of female 

activists or human rights defenders from Honduras who actively protest the Maras; 

remanded to BIA for reconsideration under this social group claim). 

3.  Sexual Orientation 

See W.M.V.C. v. Barr, 926 F.3d 202, 207 (5th Cir. 2019) (recognizing that a claim 

based on sexual-orientation may constitute a cognizable particular social group). 

D. Cases Denying Particular Social Group Claims 

1.  Gang Recruitment and Involvement 



See Orellana-Monson, 685 F.3d at 521–22 (rejecting “Salvadoran males recruited 

by gangs who refused to join” and “siblings of such individuals” as a particular social 

group due to lack of particularity and social distinction); see e.g. Mejia-Oviedos v. 

Sessions, 728 F. App’x 277, 279 (5th Cir. 2018) (holding that Honduran mothers fleeing 

with their children because of gang recruitment are not a protected social group); 

Hernandez-Abregon v. Lynch, 667 F. App’x 487, 488 (5th Cir. 2016) (rejecting 

“individuals who were sexually assaulted by gangs and resisted gang recruitment” as a 

particular social group because the group lacks social visibility and particularity); 

Cornejo-Bonilla v. Barr, 792 F. App’x 291, 295 (5th Cir. 2019) (holding that a group of 

“mothers and daughters unable to escape threats from gang members” failed to present 

evidence showing that their purported group was a legally cognizable particular social 

group due to conclusional and unsupported allegations); Giron-Duran v. Yates, 674 F. 

App’x 429, 430 (5th Cir. 2017) (rejecting “women who flee Honduras because of gang 

extortion and violence” as insufficiently distinct or particular). 

2.  Refusal to Pay Bribes 

See Sorto-De Portillo v. Holder, 358 F. App’x 606, 608 (5th Cir. 2010) (holding 

that membership in a community against gangs and refusal to pay bribes to local gangs 

were insufficient to qualify one as a member of a protected social group); see also

Arreaga-Barrios v. Holder, 408 F. App’x 825 (5th Cir. 2011) (holding that petitioner’s 

refusal to give money to gang members in exchange for not being beaten up does not 

qualify him as a member of a protected social group).

3. Former Informants; Non-Criminal Witnesses 

See Hernandez-De La Cruz, 819 F.3d at 787 (holding “former informants” are not 

sufficiently particular or socially distinct enough to be a particular social group); see also

Soriano-Dominguez v. Holder, 354 F. App’x 886, 887–88 (5th Cir. 2009) (rejecting “non-

criminal witnesses who have reported crimes” as a particular social group, because they 

are not readily identifiable or have immutable characteristics that they should not be 

asked to change).

4.  Wealth, Family, and Threats 

See W.M.V.C. , 926 F.3d at 212–13 (5th Cir. 2019) (rejecting “Honduran women 

unable to leave a domestic partnership” as a particular social group; finding no evidence 

of societal or legal constraints preventing departure from the relationship); see, e.g.,

Aquimir-Maldonado v. Holder, 477 F. App’x 265, 266 (5th Cir. 2012) (rejecting a family-

based particular social group where a cousin killed petitioner’s father and directed threats 



against petitioner: “Substantial evidence supports the BIA’s determination that 

[petitioner’s cousin] acted out of jealously over the success and wealth of [petitioner’s 

father], or because he wanted to obtain that wealth”); Bernal-Roman v. Sessions, 694 F. 

App’x 264, 265 (5th Cir. 2017) (holding that family members of wealthy landowners and 

ranchers targeted by criminal extortion are not a cognizable social group); Figueroa-

Villeda v. Sessions, 696 F. App’x 166, 167 (5th Cir. 2017) (holding that unattended young 

females who do not have a strong male presence do not qualify as a protected social 

group because “the group lacked sufficient social distinction and particularity”); Castillo-

Enriquez v. Holder, 690 F.3d 667, 668 (5th Cir. 2012) (holding that individuals extorted 

by an anonymous group of individuals who perceive the petitioner’s family as wealthy 

does not require the Attorney General to withhold removal; refusing to recognize wealthy 

Salvadorians as a protected group); see also Villanueva-Montoya v. Holder, 509 F. App’x 

333, 334 (5th Cir. 2013) (holding that Americanized individuals returning to Honduras 

from the United States who are perceived as wealthy are not a cognizable social group).. 

5.  Business and Employment 

See Mwembie v. Gonzales, 443 F. App’x, 414–15 (5th Cir. 2006) (denying 

“government employees” as a cognizable social group because employment is not 

immutable and can be changed); see, e.g., Rodriguez-Guzman v. Sessions, 698 F. App’x 

168, 169 (5th Cir. 2017) (holding that small-business owners who flee their home 

countries because of extortion from gangs are not a cognizable social group); Munoz-De 

Zelaya v. Garland, 80 F.4th 689, 693 (5th Cir. 2023) (holding that business owners are 

not a cognizable social group because “employment can be changed and is not 

fundamental to an individual’s identity”). 

6.  Non-Religious Alienation 

See Ali v. Holder, 579 F. App’x 285, 286 (5th Cir. 2014) (holding that the proposed 

group of Sunni Muslims who are no longer devout lacks the requisite particularity to be 

cognizable for purposes of withholding of removal). 

V. Political Opinion 

“In order to gain asylum because of persecution due to political opinion, the 

[applicant] must first show that [their] persecutors’ actions were motivated by [the 

applicant’s] political opinions,” and “[the applicant] must demonstrate through some 

evidence, either direct or circumstantial, that the persecutors know of [their] political 



opinion and has or will likely persecute [them] because of it.” Ontunez-Tursios, 303 F.3d 

at 351 . “The relevant question is the motivation of the persecutor.” Id.

Examples of asylum applications that successfully claim persecution due to political 

opinion: 

 Naah v. Garland, No. 20-61059, 2023 WL 4533396, at *2 (5th Cir. July 13, 2023)

(finding credible evidence that applicant is an Anglophone Cameroonian and a 

sympathizer to the plight of Anglophones, that the Cameroonian government has 

persecuted Anglophones, and that applicant was a victim of persecution on 

account of Cameroonian military’s suspicion that she was engaging in separatist 

activities). 

 Jalloh v. Barr, 794 F. App’x 418, 420 (5th Cir. 2019) (reversing denial of asylum 

to applicant who published a newspaper article criticizing government inaction on 

female genital mutilation and then faced life-threatening retaliation). 

Reasons for denying an asylum application that claims persecution due to political 

opinion: 

 Absence of evidence that persecution was specifically because of applicant’s 

political opinions. See, e.g., Morales v. Holder, 344 F. App’x 927, 929 (5th Cir. 

2009) (holding a police officer’s harassment of applicant, his assault of applicant’s 

son, and his threats to applicant’s daughter, without more, did not demonstrate that 

applicant suffered persecution because of her association with a human rights 

group); Gomez-Mejia v. I.N.S., 56 F.3d 700, 702 (5th Cir. 1995) (upholding denial 

of asylum to applicant who claimed a criminal prosecution was an excuse to 

persecute him for his political opinion when applicant never revealed his private 

anti-government opinions). 

 Applicant’s persecution had a personal motivation. See, e.g., Changsheng Du v. 

Barr, 975 F.3d 444, 448 (5th Cir. 2020) (upholding denial of asylum to applicant 

who faced retaliation for refusing to sell products in applicant’s store to police 

chief at favorable prices because the retaliation was for personal reasons and was 

not directed at applicant for his anti-corruption beliefs); Alcantara v. Holder, 493 

F. App’x 511, 514 (5th Cir. 2012) (upholding denial of asylum to applicant when 

physical violence and threats against him were motivated by general criminality 

and personal vendetta); Gonzalez-Hernandez v. Ashcroft, 98 F. App’x 345, 346 

(5th Cir. 2004) (finding that the mere fact that a guerilla organization persecuted 

applicant after she called the police to arrest some guerilla members did not 



establish that applicant’s persecution was politically motivated rather than 

personally motivated). 

 Applicant’s persecution had an economic motivation. See, e.g., Changfu Lu v. 

Sessions, 738 F. App’x 297, 298 (5th Cir. 2018) (“An economic demand is not 

political in nature merely because the challenged policy is a governmental one.”); 

Gurung v. Holder, 587 F. App’x 834, 837 (5th Cir. 2014) (holding that applicant 

was not persecuted due to political opinions when the record contained evidence 

that extortion was commonplace across the country for people similarly 

economically situated as the applicant); Ren Liang v. Holder, 367 F. App’x 557, 

561 (5th Cir. 2010) (upholding denial of asylum to applicant because fees 

demanded by officials in return for a “business operating license” were not 

motivated by applicant’s political beliefs); Monsalve v. Holder, 332 F. App’x 194, 

196 (5th Cir. 2009) (holding that persecution of an applicant involved with a street 

vendor licensing program at the hands of street vendors who had been denied 

licenses had purely economic motivations). 

 Applicant’s persecution is explained by their violation of local law. See, e.g., Milat 

v. Holder, 755 F.3d 354, 361 (5th Cir. 2014) (“[P]unishment for violation of 

conscription laws of general applicability does not in itself constitute ‘persecution’ 

on account of political opinion”); Rong Chen v. Holder, 395 F. App’x 93, 95 (5th 

Cir. 2010) (upholding denial of asylum to applicant because he was not persecuted 

on account of political opinion, but rather because he was running an illegal 

business); Baguma v. Ashcroft, 83 F. App’x 4, 5 (5th Cir. 2003) (upholding denial 

of asylum to applicant who was punished for treason because he passed military 

secrets to Ugandan rebels, which did not constitute persecution). 

 Timing of applicant’s emigration does not align with politically motivated 

persecution. See, e.g., Escobar v. Holder, 398 F. App’x 50, 56 (5th Cir. 2010)

(upholding denial of asylum to applicant in part because he fled Honduras prior to 

the relevant political incidents, meaning he could not have done so on the basis of 

political oppression); Hoque v. Ashcroft, 77 F. App’x 709, 711 (5th Cir. 2003)

(upholding denial of asylum to applicant in part because he was able to live and 

work openly in Bangladesh after the political party which he opposed gained 

control of the government). 

 Applicant’s persecution is not severe enough. See, e.g., Venturini v. Mukasey, 272 

F. App’x 397, 402 (5th Cir. 2008) (upholding denial of asylum to applicant who 

was fired from his job for participating in protests against the government where 



he was beaten by members of the National Guard because the applicant’s physical 

and economic injuries were not severe enough; applicant traveled to the United 

States six days after hospitalization, did not seek asylum at that time, and returned 

to Venezuela shortly after); Himani v. Gonzales, 246 F. App’x 879, 882 (5th Cir. 

2007) (upholding denial of asylum to applicant whose arrest appeared to have 

been politically motivated because he was detained for only five days and was not 

physically abused or mistreated). 

 Applicant does not hold an actual political opinion. See, e.g., Aldana-Ramirez v. 

Garland, No. 20-60871, 2022 WL 458386, at *1 (5th Cir. Feb. 15, 2022)

(upholding denial of asylum to applicant who claimed the political opinion of 

“opposition to unchallenged male dominance and aggression,” which failed due to 

evidence showing applicant was a victim of domestic violence and “not targeted 

because of any actual or imputed political opinions”); Cortez-Ramirez , 860 F. 

App’x at 871 (upholding IJ’s reasoning that the applicant’s belief that “gang 

members should not have the utmost authority in Salvadoran society” was not a 

political opinion but merely “the sort of generalized opposition to crime normally 

held by law-abiding citizens”). 

A. Organizational Membership 

“[M]ere membership in an opposition group or participation in demonstrations and 

discussions against the government of the applicant’s home country is usually insufficient 

to demonstrate a well-founded fear of persecution.” Bahramnia v. U.S. I.N.S., 782 F.2d 

1243 (5th Cir. 1986). See, e.g., Cabrera, 890 F.3d at 161 (holding an applicant failed to 

establish well-founded fear of future persecution on account of membership in an 

opposition political party when there is insufficient data to suggest a pattern of 

persecution against those similarly situated to the applicant); Mohammad v. Ashcroft, 90 

F. App’x 746, 748 (5th Cir. 2004) (finding applicant’s membership in an opposition 

political party was an insufficient basis for asylum when he was never specifically 

targeted by the ruling party, his family members had remained in Pakistan without 

problem even though his father was also a member of the opposition party, and eleven 

years had passed since he was attacked while posting political banners). 

“[A]pplicant’s involvement in an opposition group must be more than informal 

and ‘spasmodic.’” Ganjour v. I.N.S., 796 F.2d 832 (5th Cir. 1986) (upholding denial of 

asylum for Iranian applicant who irregularly participated in anti-Khomeini 

demonstrations in the U.S. and who did nothing to specifically call attention to himself). 



B. Refusal to Support Organization 

Any harm suffered by an applicant for refusing to join an organization cannot 

support an asylum application based on political opinion. Gurung, 587 F. App’x at 837

(citing I.N.S. v. Elias–Zacarias, 502 U.S. 478, 482 (1992)); see, e.g., Datoo v. Mukasey, 

292 F. App’x 348, 349 (5th Cir. 2008) (holding attempted forced recruitment of Pakistani 

applicant by political movement was not persecution on account of applicant’s political 

opinion); Nieto-Nieto v. Ashcroft, 118 F. App’x 858, 859 (5th Cir. 2004) (upholding denial 

of asylum to applicant who refused to provide monetary and other assistance to 

Columbian guerillas, which does not qualify as a personal political view); Mancilla-

Carabali v. Ashcroft, 112 F. App’x 370, 371 (5th Cir. 2004) (upholding denial of asylum 

to applicant who was threatened by guerillas for failing to provide intelligence about 

police activities, which does not constitute persecution due to applicant’s status as a 

former policeman or his membership in the opposition party); Sanchez v. Ashcroft, 90 F. 

App’x 752, 753 (5th Cir. 2004) (upholding denial of asylum to applicant who was 

persecuted by a terrorist group due to her refusal to comply with the group’s demand that 

she grant work release to prisoners who were members of the terrorist group). 

An applicant’s offering of a non-political reason to an organization as an 

explanation for not joining that organization does not necessarily preclude persecution on 

account of political opinion. Rivas-Martinez v. I.N.S., 997 F.2d 1143, 1147 (5th Cir. 

1993). It remains possible that an organization learns of an applicant’s real political 

motivations through other intelligence channels, and applicants need not “foolhardily 

court death by informing armed guerrillas to their faces that [they] detest[] them or their 

actions or their ideologies.” Id.

C. Labor Union Membership and Activities 

As with other organizations, mere membership in a labor union, without more, 

does not support the claim that an applicant holds a political opinion for which they can 

be persecuted. Zamora-Morel v. I.N.S., 905 F.2d 833, 838 (5th Cir. 1990) (upholding 

denial of asylum to applicant who testified that management did not know he was a union 

member, all workers present at the factory were arrested for potential connections to a 

fire regardless of union membership, and all absent workers were not arrested regardless 

of union membership).  

However, specific evidence suggesting that union membership is likely to lead to 

persecution upon deportation may form the basis for an asylum applicant to claim 

persecution due to political opinion. See Bernal-Garcia v. I.N.S., 852 F.2d 144, 147 (5th 

Cir. 1988) (finding a letter which placed applicant’s name on a wanted death list for his 



being a “unionist” was material to his asylum application claiming reasonable fear of 

future persecution).  

D. Opposition to Government Corruption 

“Opposition to government corruption may constitute the expression of a political 

belief.” Changsheng Du , 975 F.3d at 447. On the other hand, someone may resist 

extortion for non-political reasons such as wanting to keep their money. Matter of N-M-, 

25 I. & N. Dec. 526, 528 n.1 (BIA 2011). To determine whether opposition qualifies as 

political belief, an IJ may consider: 

1. whether and to what extent the applicant engaged in activities that could be 

perceived as expressions of anticorruption beliefs,  

2. any direct or circumstantial evidence that the persecutor was motivated by 

the applicant’s perceived or actual anticorruption beliefs,  

3. evidence regarding the pervasiveness of government corruption, and  

4. whether there are direct ties between the corrupt elements and higher level 

officials.  

Changsheng Du, 975 F.3d at 447. As was the case in Changsheng Du, any previous 

acquiescence to corrupt extortion demands will “undermin[e] [a] claim of an anti-

corruption political belief.” Id. at 448. 

With respect to elements (3) and (4), applicants must present evidence that their 

persecution at the hands of individual government officials is related to a larger corrupt 

operation or pattern of behavior. See Thuri, 380 F.3d at 792–93  (upholding the denial of 

asylum to an applicant whose persecution was the result of criminal actions by “rogue 

police officers” with personal motivations); Shchelkunov v. Holder, 547 F. App’x 380, 

382 (5th Cir. 2013) (upholding denial of asylum to applicant who failed to show that the 

purported government corruption he sought to expose was “inextricably intertwined with 

governmental operation”). 

E. Neutrality 

The Fifth Circuit does not recognize a “neutral” political position as a legitimate 

political opinion. See, e.g., Gutierrez Antonio v. Ashcroft, 103 F. App’x 836, 838 (5th Cir. 

2004) (upholding denial of asylum to applicant who claimed a neutral political position 

with regard to the guerilla conflict in Guatemala); Roach v. Lynch, 632 F. App’x 192, 199 



(5th Cir. 2015) (equating claims of neutral political opinions with refusal to join an 

organization).  

“Seizing on the fact that only [the Ninth Circuit] has approved this theory, the BIA 

stated that it might restrict the ‘neutrality is a political opinion’ rationale to cases arising 

in the Ninth Circuit.” Matter of Vigil, 19 I. & N. Dec. 572 (BIA 1988). 

F. Imputed Political Opinion 

In addition to personally held political opinions, political opinions can be imputed

to individuals because of their identity, associations, membership, profession, education 

situation, occupation, family relationship, geographic location, religion or nationality. 

See, e.g., Aben v. Garland, 113 F.4th 457, 467 (5th Cir. 2024) (finding the BIA erred in 

failing to address testimony that the Cameroonian military imputed a political opinion 

onto the applicant, who was a nurse, because he treated separatist fighters who had been 

wounded); Sealed Petitioner, 829 F.3d at 387 (finding an applicant can be persecuted on 

the basis of imputed political opinion when there is evidence that the government 

persecutes a local population of which the applicant is a member for their suspected anti-

government political opinion).  

While the political opinion of others can be imputed to individuals seeking 

asylum, harm suffered by others does not impute persecution. Morales v. Sessions, 860 

F.3d 812, 816 (5th Cir. 2017) (finding that past persecution of another cannot impute 

harm to petitioner). 

Asylum applicants cannot rely on inference of imputed political opinion, and they 

must offer concrete evidence that their persecutors are motivated by the assumed political 

beliefs of the applicant. See Tesfamichael, 469 F.3d at 117 (upholding denial of asylum to 

applicant who claimed his persecutors knew his political opinions on account of his 

spousal relationship and finding that “[t]hese connections are inferences that the BIA was 

not required to draw”).  

Evidence of alternative explanations for an applicant’s persecution will also 

prevent a court from granting asylum. See, e.g., Martinez-De Umana v. Garland, 82 F.4th 

303 (5th Cir. 2023) (upholding denial of asylum to applicant who claimed persecution on 

account of political beliefs imputed to her because of her status as a former government 

employee when there was evidence that her persecutors had criminal motivations); 

Santoyo-Pita v. Sessions, 715 F. App’x 426, 427 (5th Cir. 2018) (upholding denial of 

asylum to applicant who claimed persecution on the basis of their father’s political 

opinion when evidence suggests that their father’s murder was motivated by personal 



hatred and land disputes); Campos-Guardado v. I.N.S., 809 F.2d 285, 288 (5th Cir. 1987)

(upholding denial of asylum to applicant who was eyewitness to the political 

assassination of her relatives because applicant had not shown that she was attacked 

because of her own political views rather than the personal motivation of preventing her 

from exposing the assassin’s identity). 

G. Opposition to Coercive Population Control Policies 

Congress amended the definition of “refugee” in 1996 so that forced abortion, 

forced sterilization, and punishment for opposition to coercive population control policies 

constitute persecution on account of political opinion. See 8 U.S.C. § 1101(a)(42)(B)

(added by § 601 of IIRIRA). Although previously only 1,000 people could be admitted 

under this provision each year, § 101(g)(2) of the REAL ID Act of 2005, Pub. L. 109-13, 

119 Stat. 231, eliminated the cap. See 8 U.S.C. § 1157(a)–(b) (2005) (as amended). 

Mere display of opposition to a policy of coercive population control is 

insufficient for an asylum application, as the applicant must show they were or will be 

subjected to persecution on account of such resistance. Fangwen Yang v. Holder, 405 F. 

App’x 825, 827 (5th Cir. 2010); see also Jiannong Jiang v. Holder, 400 F. App’x 859, 

864 (5th Cir. 2010) (“Petitioner cannot show [persecution] because he cannot establish 

that his potential criminal prosecution for pushing the official would be a pretext for 

persecution on account of his past resistance to China’s family planning policies”). 

Mere evidence that an applicant is in violation of a population control policy, 

without more, is insufficient to prove fear of future persecution. Mu Lan Liu v. Holder, 

341 F. App’x 71, 71 (5th Cir. 2009); see also Ling Lin v. Mukasey, 286 F. App’x 871, 876 

(5th Cir. 2008) (upholding denial of asylum to applicant who failed to take required 

pregnancy tests but did not present evidence that this failure to comply would result in 

criminal prosecution or forced sterilization). 

Evidence that an applicant was subjected to pressures other than government 

policy in getting an abortion does not prevent said abortion from being “forced.” Zhu v. 

Gonzales, 493 F.3d 588, 599 (5th Cir. 2007). Further, government authorities need not be 

aware of an applicant’s pregnancy for the applicant’s pursuit of an abortion to be 

“forced.” Id.

An asylum application based on fear of forced sterilization will fail when there is 

evidence that the applicant had already undergone a sterilization procedure and there is 

no evidence that the applicant was still fertile. Jiao Jin Li v. Holder, 342 F. App’x 55, 58 

(5th Cir. 2009). 



Only spouses are entitled to relief based on forced abortion, and such relief does not 

extend to unmarried couples. Jiang Hui-Qing v. Holder, 339 F. App’x 419, 421 (5th Cir. 

2009); Zhang v. Ashcroft, 395 F.3d 531, 532 (5th Cir. 2004). 

VI. Prosecution 

Generally, criminal prosecution for violation of a generally applicable law is not 

persecution. Adam v. Gonzales, 156 F. App’x 635, 638 (5th Cir. 2005) (political 

prosecution for public disturbance did not amount to persecution); Milat, 755 F.3d at 360

(prosecution for violation of conscription laws generally does not itself constitute 

persecution on account of political opinion). 

However, criminal prosecution may constitute persecution if the punishment is (1) 

excessive or arbitrary and (2) motivated by one of the protected grounds. Abdel-Masieh, 

73 F.3d at 584  (citing Matter of Laipenieks, 18 I & N Dec. 433, 456–457 (BIA 

1983), rev’d on other grounds, 750 F.2d 1427 (9th Cir. 1985)) (“While punishment of 

criminal conduct in itself is not persecution, where that punishment entails such things as 

severe beatings or being sent to a Nazi concentration camp—i.e., is ‘excessive or 

arbitrary’—and is motivated by one of the specified grounds, such punishment would 

constitute persecution under the Act.”). 

Moreover, a mixed motives case may be actionable where prosecutors may have 

legitimate reasons for their actions but also have a statutorily protected ground as a 

central reason for persecution. Gutierrez Acosta v. Garland, 860 F. App’x 879, 883 (5th 

Cir. 2021) (quoting Sealed Petitioner, 829 F.3d at 383 ) (BIA failed to consider any of 

petitioners evidence suggesting that his political opinions were a central reason for 

mistreatment and failed to address that purported justifications may have been 

pretextual). 

A. Pretextual Prosecution 

If prosecution is motivated by a protected ground, and the punishment is excessive 

or arbitrary, the punishment may constitute persecution. Abdel-Masieh, 73 F.3d at 584. 

Additionally, even if a prosecutor’s action is motivated by legitimate reasons, if the action 

is also motivated by a protected category, there is a proper basis for asylum and 

withholding of deportation despite the legitimate reason for prosecution. Sealed 

Petitioner, 829 F.3d at 387 (finding that detention and maltreatment of petitioner may not 

have been solely based on attempt to suppress violent uprisings and may have been also 

been based on political views, a protected ground); see also Gutierrez Acosta, 860 F. 



App’x at 884 (BIA focused solely on whether legitimate reasons could justify petitioner’s 

prosecution, yet there was ample evidence in the record supporting the possibility that 

petitioner’s political opinion may have been one central reason for the harms he 

suffered); Milat, 755 F.3d at 360–61 (clarifying that punishment for avoiding military 

service may constitute persecution if the result is “disproportionately severe punishment 

on account of a protected ground” or would conscript the applicant to “engage in 

inhumane conduct”). 

B. Illegal Departure Laws  

Generally, criminal prosecution for illegal departure, a law of general applicability, 

does not constitute persecution. See Li v. Gonzales, 420 F.3d 500, 509 (5th Cir.), review 

dismissed, opinion vacated, 429 F.3d 1153 (5th Cir. 2005) (holding that prosecution of 

petitioner after returning to China for unauthorized religious gatherings in unregistered 

churches does not constitute persecution because action is based on punishing for 

violating law regarding unregistered churches rather than for practicing religion); 

Zamora-Morel, 905 F.2d at 833 (arrest for suspicion of complicity in a crime was not 

persecution on account of membership in a trade union). 

However, prosecution for illegal departure can constitute persecution if the 

punishment is motivated by applicants political opinion and the punishment is severe. Li 

v. Gonzales, 420 F.3d at 509 (citing Rodriguez–Roman v. INS, 98 F.3d 416, 427–29 (9th 

Cir. 1996) ); see Berhe v. Barr, 837 F. App’x 255, 259 (5th Cir. 2020) (illegal departure 

was relevant in that petitioner may be punished in retaliation for his political expression 

upon his return).  

VII. Military and Conscription Issues 

A. Conscription Generally Not Persecution  

Forced conscription or fear of punishment for avoiding conscription is not enough 

alone to establish persecution, nor evidence of persecution on any other ground. Milat, 

755 F.3d at 354 (holding punishment for violation of conscription laws does not in itself 

constitute persecution on account of political opinion); Paul v. Ashcroft, 109 Fed. App’x. 

695 (5th Cir. 2004) (determining that fear of punishment for fleeing conscription from 

Liberia without evidence do not constitute persecution, and declining to recognize the 

doctrine of political neutrality as a political opinion valid for asylum); Boukerroucha v. 

Sessions, 698 F. App’x 214 (5th Cir. 2017) (petitioner’s fear of punishment for evading 

Alegria’s military conscription laws alone did not support persecution); Gebregergish v. 



Holder, 538 F. App’x 582, 583 (5th Cir. 2013) (Eritrean asylum seeker failed to establish 

past persecution from punishment for refusing to transfer to the Army and failed to 

establish future persecution because retribution against a military deserter does not merit 

relief from deportation). 

B. Exceptions  

The Fifth Circuit has recognized that “prosecution for avoiding military 

conscription may constitute ‘persecution’ only if the applicant shows either (1) the 

penalty imposed would be disproportionately severe on account of a protected ground, or 

(2) the applicant would be required to engage in inhumane conduct as part of military 

service.” Milat, 755 F.3d at 361. 

Punishment for violation of military conscription laws can amount to persecution 

where the petitioner “would face disproportionate and severe punishment for refusing to 

serve on account of a protected ground.” Id. at 363.  

Punishment for violation of military conscription laws can also amount to 

persecution where the “necessarily require[s] the applicant to participate in inhumane 

conduct.” Id.

C. Military or Law Enforcement Membership  

Status as a government employee alone does not constitute protected grounds. See 

Martinez-De Umana, 82 F.4th at 303 (holding that petitioner’s status as a security officer 

in prison did not qualify as a protected ground as her employment with the Ministry of 

Justice was well known, which led the gangs to view her as a visible embodiment of the 

state; she was therefore threatened in the normal course of her employment in law 

enforcement) (citing Matter of Fuentes, 19 I. & N. Dec. 648 (BIA 1988)). 

D. Non-Governmental Conscription  

Attempt of conscription by a guerrilla group does not necessarily establish 

persecution of political opinion unless the asylum seeker can “establish that the record 

also compels the conclusion that he has a ‘well-founded fear’ that the guerrillas will 

persecute him because of that political opinion, rather than because of his refusal to fight 

with them.” I.N.S. v. Elias-Zacarias, 112 S. Ct. 812, 816 (1992); Galvez-Ulrias v. 

Ashcroft, No. 00-60474, 2001 U.S. App. WL 274474 at *6 (5th Cir. 2001) (past 

kidnapping, imprisonment and targeting of family members by guerrilla group did not 

support the subjective fear of persecution when the State Department had established that 

conditions in El Salvador had improved). See also Gomez-Mejia, 56 F.3d at 700 



(participation or forced participation in a military coup does not automatically equate to 

persecution based on political opinion); Rivas-Martinez, 997 F.2d at 1143 (forced service 

in an insurgent group alone does not constitute persecution; petitioner must show 

opposition was motivated by political opinions, which was known to the persecutor, and 

the petitioner was persecuted because of that opinion). 
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