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I. INTRODUCTION 

In 1996, Congress passed the Illegal Immigration Reform and Immigrant Responsibility 

Act (“IIRIRA”), which limited petition-for-review jurisdiction for individuals removable based on 

enumerated crimes. See 8 U.S.C. § 1252(a)(2)(C) (2004) (permanent rules); IIRIRA section 

309(c)(4)(G) (transitional rules).  

In May 2005, Congress enacted the REAL ID Act of 2005, Pub. L. No. 109- 13, 119 Stat. 

231 (2005), amending the Immigration and Nationality Act (“INA”) to expand the scope of direct 

judicial review over petitions for review brought by individuals removable based on enumerated 

crimes, and to limit the availability of habeas corpus relief over challenges to final orders of 

removal, deportation, or exclusion. 

A noncitizen convicted of violating a Texas state criminal statute is subject to a variety of 

immigration penalties, including deportation from the United States. This outline focuses on two 

such deportation-proceedings-invoking offenses (DPIOs) established by federal law: aggravated 

felonies and crimes involving moral turpitude. See 8 U.S.C. § 1227(a)(2)(A)(iii) (2008) and § 

1227(a)(2)(A)(i) (2008).    

II. AGGRAVATED FELONIES 

A. Definition of Aggravated Felony 

‘Aggravated felony’ is defined by 8 U.S.C. § 1101(a)(43)(F) as including a ‘crime of 

violence . . . for which the term of imprisonment [is] at least one year.’”). 

At its infancy, the definition of aggravated felony included a short list of crimes largely 

consisting of drug and firearm trafficking and murder. See Anti-Drug Abuse Act of 1988, Pub. L. 

No. 100-690 § 7342, 102 Stat. 4181, 4469–70 (1988) (codified as amended at 8 U.S.C. § 

1101(a)(43) (1988)) (“The term ‘aggravated felony’ means murder, any drug trafficking crime as 

defined in section 924(c)(2) of title 18, United States Code, or any illicit trafficking in any firearms 
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or destructive devices as defined in section 921 of such title, or any attempt or conspiracy to 

commit any such act, committed within the United States.”). The definition, however, has 

expanded through the years. See 8 U.S.C. § 1101(a)(43)(A)–(U) (2006) (stating the aggravated 

felony definition that includes twenty-one subsections that potentially describe hundreds of 

offenses).  

Each crime enumerated in 8 U.S.C. § 1101(a)(43) is an aggravated felony irrespective of 

whether it violates federal, state, or foreign law. Torres v. Lynch, 578 U.S. 452, 460-62 (2016). See 

also Sessions v. Dimaya, 138 S. Ct. 1204, 1211 (2018) (“The INA defines ‘aggravated felony’ by 

listing numerous offenses and types of offenses, often with cross-references to federal criminal 

statutes.”).  

The Fifth Circuit court has upheld the retroactive application of IIRIRA’s expanded 

definition of aggravated felony. See Betancourt-Ramirez v. Gonzales, 165 Fed. Appx. 369, 370 

(5th Cir. 2006) (affirming that Congress has the authority to make past criminal activity a new 

ground for deportation, even if the activity was not considered criminal or did not result in a 

conviction at the time it occurred); see also Garrido-Morato v. Gonzales, 485 F.3d 319, 320 (5th 

Cir. 2007); Flores-Garza v. Reno, 369 F. Supp. 2d 894 (S.D. Tex. 2005); Lucas v. Lynch, 823 F.3d 

1028 (5th Cir. 2016).   

B. Consequences of Aggravated Felony 

“Any alien who is convicted of an aggravated felony at any time after admission is 

deportable.” 8 U.S.C. § 1227(a)(2)(A)(iii) (2008). An applicant is removable if convicted of an 

aggravated felony at any time after admission. See Torres, 578 U.S. at 454 (noncitizen convicted 

of an aggravated felony after entering the United States is deportable, ineligible for certain 

discretionary relief, and subject to expedited removal); see also Rodriguez Gonzalez v. Garland, 

61 F.4th 467 (5th Cir. 2023) (an “alien who is convicted of an aggravated felony at any time after 
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admission is deportable.”); Garcia v. Holder, 756 F.3d 839 (5th Cir. 2014) (affirming that a 

conviction for auto burglary constituted an aggravated felony, rendering the noncitizen ineligible 

for cancellation of removal). 

Aggravated felons are also disqualified from many forms of relief including asylum, 

voluntary departure, and cancellation of removal (although some noncitizens may remain eligible 

for § 212(c) relief). See Torres, 578 U.S. at 454. See also Rodriguez Gonzalez, 61 F.4th at 467 (“In 

addition to being removable for an aggravated felony conviction, an alien is ineligible for asylum 

or withholding of removal, and subject, except in instances inapplicable here, to mandatory denial 

of withholding of removal under the CAT if he has a prior conviction for “a particularly serious 

crime.”). 

Although a noncitizen previously removed for having been convicted of an aggravated 

felony is permanently inadmissible under 8 U.S.C. § 1182(a)(9)(A)(i), absent consent of the 

Attorney General, there is no independent ground of inadmissibility for having been convicted of 

an aggravated felony. 

C. Traditional Categorical Approach and Modified-Categorical Approach 

“When the Government alleges that a state conviction qualifies as an ‘aggravated felony’ 

under the INA, the Fifth Circuit generally employ a “categorical approach” to determine whether 

the state offense is comparable to an offense listed in the INA.” Moncrieffe v. Holder, 569 U.S. 

184, 190 (2013). The reason is that the INA asks what offense the noncitizen was “convicted” of, 

8 U.S.C. § 1227(a)(2)(A)(iii), not what acts he committed. “[C]onviction” is the relevant statutory 

hook.” Id. at 191. A state offense will count as a § 1101(a)(43) aggravated felony even if it lacks 

an interstate commerce element, but corresponds to a federal offense in all other ways. Torres, 578 

U.S. at 454 (“[T]he absence of such a jurisdictional element is immaterial: A state crime of that 
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kind is an aggravated felony.”); see also Nieto Hernandez v. Holder, 592 F.3d 681 (5th Cir. 2009) 

(“Section 1101(a)(43)’s penultimate sentence plainly evidences Congress’s intent that an offense 

constitute an aggravated felony under § 1101(a)(43)(E) regardless of whether the offense falls 

within the jurisdiction of the states or the federal government”). 

The categorical approach looks only at the elements of the prior offense and not at the 

particular conduct underlying the conviction for that offense, comparing the elements of that 

offense to the elements of the generic definition. Taylor v. United States, 495 U.S. 575, 110 S. Ct. 

2143, 109 L. Ed. 2d 607 (1990). When comparing the elements of the previous offense with the 

elements of the triggering offense, the most benign form of the previous offense is used. Moncrieffe 

v. Holder, 569 U.S. at 1684. If the elements are “narrower than or coterminous with the generic 

meaning,” then the court will affirm application of the enhancement. Hernandez, 592 F.3d at 681.  

The modified categorical approach, on the other hand, “applies to ‘state statutes that 

contain several different crimes ....’ ” because the state statute is divisible. See Mellouli v. Lynch, 

––– U.S. ––––, 135 S.Ct. 1980, 1986 n.4, 192 L.Ed.2d 60 (2015) (quoting Moncrieffe, 133 S.Ct. 

at 1684); see also Spaho, 837 F.3d at 1177, 2016 WL 4978352, at *2 (applying the modified 

categorical approach to determine whether a state conviction constitutes “illicit trafficking in a 

controlled substance”). 

D. Murder, Rape or Sexual Abuse of a Minor – 8 U.S.C. § 1101(a)(43)(A) 

Section 1101(a)(43)(A) defines “aggravated felony” to include “murder, rape or sexual 

abuse of a minor” but does not set forth the elements of these offenses. Because the elements of 

the offenses listed in 8 U.S.C.A. § 1101(a)(43) are not specified, their elements are determined by 

using the categorical approach discussed above.  
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1. Murder 

The Fifth Circuit has not made a specific ruling as to the definition of murder should be 

interpreted in the context of the INA’s aggravated felony provision. To interpret how this may be 

reviewed, one must first look under the relevant state statue. An example statute is the Texas Penal 

Code § 19.02(b), which provides that someone committed the offense if he: 

“(3) commits or attempts to commit a felony, other than ... manslaughter, 

and in the course of and in furtherance of the commission or attempt, or in 

immediate flight from the commission or attempt, he commits or attempts 

to commit an act clearly dangerous to human life that causes the death of an 

individual.” 

 By comparison, the Model Penal Code defines murder as including homicides “committed 

recklessly under circumstances manifesting extreme indifference to the value of human life,” and 

it presumes such recklessness and indifference if the homicide occurs during the commission, 

attempted commission, or flight from committing various enumerated felonies. Model Penal 

Code § 210.2(1)(b); see also 2 Wayne R. Lafave, Substantive Criminal Law § 14.5(b) (3d ed. 

2017) (discussing approaches to defining murder); see also Felony-Murder Rule, Black's Law 

Dictionary (10th ed. 2014) (defining the rule as “if a person dies during the course of and in 

furtherance of a specified type of felony—even in immediate flight from the scene ... the death is 

considered a murder regardless of intent” and explaining that “[m]ost states restrict this rule to 

inherently dangerous felonies such as rape, arson, robbery, and burglary”).  

There have been multiple cases, however, where the Fifth Circuit affirmed the judgment of 

the lower court’s interpretation of such comparisons between the statue statute of murder and the 

generic contemporary meaning of the same, noting that because there has not been a firm ruling 
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on the matter, a district court’s interpretation of what qualified as aggravated murder in those cases 

cannot be considered a plain error. See United States v. Rubio-Sorto, 760 Fed. Appx. 258, 260 (5th 

Cir. 2019) (affirming the district court’s interpretation, noting that the court does “not ordinarily 

do not find plain error where there is an absence of authority on point”); United States v. Quinonez-

Saa, 741 Fed. Appx. 973, 976 (5th Cir. 2018) (“Given the lack of controlling precedent, we 

conclude that any error by the district court was not plain because…the relevant sources indicate 

that whether Texas felony murder comports with the generic definition is “subject to reasonable 

dispute.”).  

2. Rape 

The Fifth Circuit has emphasized that the INA does not explicitly define “rape,” nor has 

the Board of Immigration Appeals (the “BIA”) provided a definition. Consequently, the court 

applies the term’s “commonly understood legal meaning,” which is derived from modern and 

generic definitions rather than outdated common law interpretations. Perez-Gonzalez v. Holder, 

667 F.3d 622 (2012). The court in Perez-Gonzalez consulted sources such as the Model Penal 

Code, legal treatises, and dictionaries to ascertain the generic meaning of the term, noting that the 

applicable state statute was broader than the general meaning of the term “rape” as understood in 

1996, when “rape” was added to § 1101(a)(43(A). More specifically, the court reasoned that the 

Montana statute under which the noncitizen was convicted, which criminalized any nonconsensual 

penetration (including penile, digital, or mechanical), did not necessarily establish that the 

noncitizen committed “rape” as understood under the INA, and therefore did not constitute an 

“aggravated felony” under the INA. Id. This decision underscores the court's reliance on a 

narrower, generic definition of rape that excludes certain forms of nonconsensual sexual conduct. 
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3. Sexual Abuse of a Minor

The Fifth Circuit’s generic definition of “sexual abuse of a minor” is conduct that (1) 

involves a child, (2) is sexual in nature, and (3) is abusive. Shroff v. Sessions, 890 F.3d 542, 543 

(5th Cir. 2018). The Supreme Court has also defined the generic meaning of “minor” as requiring 

“that the victim be younger than 16.” Esquivel-Quintana v. Sessions, 581 U.S. 385, 390, 137 S. Ct. 

1562, 1568, 198 L. Ed. 2d 22 (2017). Additionally, the Fifth Circuit has adopted a “per se rule that 

gratifying or arousing one’s sexual desires in the presence of a child is abusive because it involves 

taking undue or unfair advantage of the minor.” Contreras v. Holder, 754 F.3d 286, 294–95 (5th 

Cir. 2014) (holding that a state statute criminalizing carnal knowledge of a child constitutes “sexual 

abuse of a minor”); see also United States v. Rivas, 836 F.3d 514, 515 (5th Cir. 2016) (same for 

state statute prohibiting “sexual conduct” when victim is between thirteen and sixteen years of 

age).  

The Fifth Circuit has also made it clear that the generic definition of “sexual abuse of a 

minor” does not require an “age differential” between the victim and the perpetrator (i.e. that the 

victim and the perpetrator need to be a certain number of years of age apart, regardless of whether 

the victim was younger than 16 years old). See United States v. Vazquez-Alba, 124 F.4th 373, 378 

(5th Cir. 2024), cert. denied, 145 S. Ct. 1975, 221 L. Ed. 2d 746 (2025) (rejecting the argument 

that a Texas statute is not a categorical match to the generic sexual abuse of a minor because the 

generic offense requires an “age differential”); United States v. Rodriguez, 711 F.3d 541 (5th Cir. 

2013) (holding that the generic offense does not contain an age differential “because the definitions 

of ‘sexual abuse of a minor’ in legal and other well-accepted dictionaries do not include such an 

age-differential requirement.”), abrogated on other grounds by Esquivel-Quintana v. Sessions, 581 

U.S. 385, 392, 137 S. Ct. 1562, 1569, 198 L. Ed. 2d 22 (2017) (noting that the Supreme Court “did 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044539391&pubNum=0000506&originatingDoc=I722d0090c6ef11efb61b96c4f3a27ffe&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=20c4f012907340c6bd0c07a1caace1d7&contextData=(sc.AIAssistantSearch)#co_pp_sp_506_544
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https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039759411&pubNum=0000506&originatingDoc=I722d0090c6ef11efb61b96c4f3a27ffe&refType=RP&fi=co_pp_sp_506_515&originationContext=document&transitionType=DocumentItem&ppcid=20c4f012907340c6bd0c07a1caace1d7&contextData=(sc.AIAssistantSearch)#co_pp_sp_506_515
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041754060&pubNum=0000780&originatingDoc=I722d0090c6ef11efb61b96c4f3a27ffe&refType=RP&fi=co_pp_sp_780_397&originationContext=document&transitionType=DocumentItem&ppcid=20c4f012907340c6bd0c07a1caace1d7&contextData=(sc.AIAssistantSearch)#co_pp_sp_780_397
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not abrogate Rodriguez’s holding that the generic crime of ‘sexual abuse of a minor’ does not 

require an age differential. That holding remains the law of this circuit.”). 

However, the Fifth Circuit clarified that the generic federal definition of “sexual abuse of 

a minor” requires the victim to be less than 16 years old. See Esquivel–Quintana, 581 U.S. at 

1572 (holding that “in the context of statutory rape offenses focused solely on the age of the 

participants, the generic federal definition of ‘sexual abuse of a minor’ ... requires the age of the 

victim to be less than 16); United States v. Sanchez-Arvizu, 893 F.3d 312, 315 (5th Cir. 2018), as 

revised (June 22, 2018) (holding that a Texas statute criminalizing sexual contact with a child 

younger than 17 was categorically broader than the federal definition, and thus a conviction under 

that statute did not qualify as “sexual abuse of a minor” under the INA. 

E. Illicit Trafficking in a Controlled Substance - 8 U.S.C. § 1101(a)(43)(B) 

Given 8 U.S.C. § 1101(a)(43)(B) lists “illicit trafficking in a controlled substance” to also 

include “a drug trafficking crime”, the Fifth Circuit has held that these are two distinct categories 

that each qualify as aggravated felonies, and a state crime can constitute “trafficking in a controlled 

substance” even if it does not qualify as a “drug trafficking crime” as defined in 18 U.S.C. § 

924(c)(2). Flores-Larrazola v. Lynch, 840 F.3d 234, 238 (5th Cir. 2016), as revised (Oct. 25, 2016), 

as revised (Oct. 28, 2016). Section 924(c)(2) defines “drug trafficking crime” as “any felony 

punishable under the Controlled Substances Act (CSA)”.  

Additionally, the Fifth Circuit has adopted the BIA’s interpretation of “illicit trafficking” 

to include “any state, federal, or qualified foreign felony conviction involving the unlawful trading 

or dealing in a controlled substance as defined by Federal law”. Id. This definition emphasizes the 

commercial nature of trafficking, requiring some form of trading or dealing, rather than mere 

possession or non-commercial conduct. Arce-Vences v. Mukasey, 512 F.3d 167, 171 (5th Cir. 2007). 

https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=%28sc.Default%29#:%7E:text=of%20a%20minor%3B-,(B),-illicit%20trafficking%20in
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Therefore, to constitute a felony under § 1101(a)(43)(B), a prior state offense must either involve 

some sort of commercial dealing or be punishable as a federal felony under the Controlled 

Substances Act. Id. See also Lopez v. Gonzales, 549 U.S. 47, 127 S. Ct. 625, 166 L. Ed. 2d 462 

(2006). 

If the noncitizen was actually convicted of a drug trafficking crime under federal law, then 

the analysis is straightforward. If, however, the noncitizen is convicted of a state crime, then the 

court must determine whether the crime would be punishable as a felony drug trafficking crime 

under federal law. The offense must be punishable as a felony under federal law; the state’s 

designation of the crime as a felony is not sufficient to render it an aggravated felony. See Lopez, 

549 U.S. at 60 (state felony possession offense was not an aggravated felony because the federal 

Controlled Substances Act punishes simple possession as a misdemeanor). If the state crime is not 

a categorical match to the generic federal offense, and the state statute is divisible, the court may 

apply the modified categorical approach to determine if the elements of the underlying offense of 

conviction are a match to the generic federal offense. See Flores-Larrazola, 840 F.3d at 238 (noting 

that because an Arkansas statute was divisible to create twelve different crimes, the court would 

apply the modified categorical approach).  

F. Illicit Trafficking in Firearms – 8 U.S.C. § 1101(a)(43)(C) 

An aggravated felony includes “illicit trafficking in firearms or destructive devices (as 

defined in section 921 of Title 18) or in explosive materials (as defined in section 841(c) of that 

title).” 8 U.S.C. § 1101(a)(43)(C). 

While the INA does not explicitly define “illicit trafficking,” the Fifth Circuit has 

interpreted similar terms in other contexts to require unlawful trading or dealing in the specified 

items. For example, in Flores-Larrazola discussed above, the court adopted the BIA’s definition 

of “illicit trafficking in controlled substances” as involving “unlawful trading or dealing”. Id. at 

https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=(sc.Default)#:~:text=aggravated felony
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=%28sc.Default%29#:%7E:text=Title%2018)%3B-,(C),-illicit%20trafficking%20in
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234. This reasoning suggests that “illicit trafficking in firearms” similarly involves commercial 

activity or intent to distribute firearms unlawfully. See also Franco-Casasola v. Holder, 773 F.3d 

33, 42 (5th Cir. 2014) (concluding that Franco-Casasola’s conviction for purchasing firearms 

intended for export without proper authorization constituted “illicit trafficking in firearms” 

because it involved commercial activity and violated the Arms Export Control Act.) 

G. Money Laundering - 8 U.S.C. § 1101(a)(43)(D) 

An aggravated felony includes “an offense described in section 1956 of Title 18 (relating 

to laundering of monetary instruments) or section 1957 of that title (relating to engaging in 

monetary transactions in property derived from specific unlawful activity) if the amount of the 

funds exceeded $10,000.” 8 U.S.C. § 1101(a)(43)(D). See also Maniar v. Garland, 998 F.3d 235, 

239 (5th Cir. 2021) (noncitizen’s conviction to commit money laundering constituted an 

“aggravated felony” under 8 U.S.C. § 1101(a)(43)(D); noncitizen pleaded guilty to conspiracy to 

commit money laundering and the funds involved well exceeded $10,000); Oyeniyi v. Cockrell, 

No. CIV.A. 3:02-CV-1369L, 2002 WL 31298855 (N.D. Tex. Oct. 7, 2002) (permanent resident 

alien convicted of conspiracy to commit money laundering committed money laundering offense 

involving funds in excess of $10,000, constituting an “aggravated felony” rendering alien 

removable, under removal provision of the Immigration and Nationality Act (INA), even though 

alien only personally received $7500 of proceeds, where alien participated in laundering 

approximately $41,000 by cashing two checks made payable to his business and distributing the 

money to his co-conspirators). 

 

 

H. Explosives, Firearms and Arson – 8 U.S.C. § 1101(a)(43)(E) 

https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=%28sc.Default%29#:%7E:text=of%20that%20title)%3B-,(D),-an%20offense%20described
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=%28sc.Default%29#:%7E:text=of%20that%20title)%3B-,(D),-an%20offense%20described
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=%28sc.Default%29#:%7E:text=of%20that%20title)%3B-,(D),-an%20offense%20described
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=%28sc.Default%29#:%7E:text=funds%20exceeded%20%2410%2C000%3B-,(E),-an%20offense%20described
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An aggravated felony includes: an offense described in (i) section 842(h) or (i) of Title 18, 

or section 844(d), (e), (f), (g), (h), or (i) of that title (relating to explosive materials offenses), (ii) 

section 922(g)(1), (2), (3), (4), or (5), (j), (n), (o), (p), or (r) or 924(b) or (h) of Title 18 (relating to 

firearms offenses); or (iii) section 5861 of Title 26 (relating to firearms offenses). 8 U.S.C. § 

1101(a)(43)(E); see also Torres v. Lynch, 578 U.S. 452 (2016) (conviction for arson under New 

York law qualified as an aggravated felony under the INA); United States v. Garza, 250 Fed. Appx. 

67, 71 (5th Cir. 2007) (agreeing with the Ninth Circuit that interstate commerce is not an essential 

element in for an offense under §922(g)(1) to establish an aggravated felony under 8 U.S.C. § 

1101(a)(43)(E)(ii), only ownership and possession of a handgun); Nieto Hernandez v. Holder, 592 

F.3d 681, 684 (5th Cir. 2009) (upholding the BIA’s interpretation that for an offense to be 

“described in” 18 U.S.C. § 922(g)(1) for purposes of interpreting 8 U.S.C. § 1101(a)(43)(E)(ii), it 

only has to have the same substantive elements as § 922(g)(1); jurisdictional elements, such as § 

922(g)(1)'s interstate commerce element, are irrelevant).  

I. Crimes of Violence (“COV”) – 8 U.S.C. § 1101(a)(43)(F) 

An aggravated felony includes a “crime of violence (as defined in section 16 of title 18 for 

which the term of imprisonment [is] at least one year.” [8 U.S.C.] § 1101(a)(43)(F). The specified 

statute, 18 U.S.C. § 16, provides the federal criminal code’s definition of “crime of violence.” Its 

two parts, often known as the “elements clause” and the “residual clause”, cover:  

“(a) an offense that has as an element, the use, attempted use, or threatened use of 

physical force against the person or property of another, or  

“(b) any other offense that is a felony and that, by its nature, involves a substantial 

risk that physical force against the person or property of another may be used in the 

course of committing the offense.”  

https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=%28sc.Default%29#:%7E:text=to%20firearms%20offenses)%3B-,(F),-a%20crime%20of
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=%28sc.Default%29#:%7E:text=to%20firearms%20offenses)%3B-,(F),-a%20crime%20of
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Sessions v. Dimaya, 138 S. Ct. 1204, 1211 (2018). See also 8 U.S.C. § 1101(a)(43)(F); 18 

U.S.C. § 16. However, the residual clause in §16(b) was held unconstitutional for vagueness by 

the Supreme Court in Sessions v. Dimaya and cannot be the basis for an aggravated felony. See 

Dimaya, 138 S. Ct. at 1216; United States v. Godoy, 890 F.3d 531 (2018) (explicitly acknowledged 

that § 16(b) was unconstitutionally vague as used in the INA's criminal-removal provisions but 

noting that it did not bar the Court from referencing such section in interpreting the non-binding 

Sentencing Guidelines). 

The “language [of the statute] requires [the court] to look to the elements and the nature of 

the offense of conviction, rather than to the particular facts relating to a petitioner’s crime.” Leocal 

v. Ashcroft, 543 U.S. 1, 6-7 (2004) (concluding that Florida DUI offenses were not crimes of 

violence under either § 16(a) or §16(b)); but see also United States v. Young, 809 Fed. Appx. 203, 

206 (5th Cir. 2020) (noting that the court must look “solely at the statutory elements of” the offense, 

but “where the underlying statute of conviction describes separate offenses with distinct elements, 

the court applies the modified categorical approach to narrow the offense of conviction, consulting 

a limited class of documents to determine which offense formed the basis of the defendant's 

conviction.”). 

1. Negligence and Reckless Conduct Insufficient 

“The critical aspect of § 16(a) is that a crime of violence is one involving the use . . . of 

physical force against the person or property of another.” Leocal v. Ashcroft, 543 U.S. 1, 9 (2004) 

(emphasis and internal quotation marks omitted). “[U]se requires active employment,” and “most 

naturally suggests a higher degree of intent than negligent or merely accidental conduct.” Id. 

(internal quotation marks omitted). Reckless conduct also fails to meet the mens rea requirement 

for a “crime of violence” under the Armed Career Criminal Act (ACCA), which shares identical 

operative language with the INA's force clause. Borden v. United States, 593 U.S. 420, 141 S. Ct. 
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1817, 210 L. Ed. 2d 63 (2021); see also United States v. Garner, 28 F.4th 678, 682 (5th Cir. 2022), 

citing Borden (stating that an offense committed negligently or recklessly does not categorically 

require “the use of physical force against the person of another” because “[t]he phrase ‘against 

another,’ when modifying the ‘use of force,’ demands that the perpetrator direct his action at, or 

target, another individual,” and reckless or negligent conduct lacks such a high level of intention.”). 

Likewise, crimes only requiring negligent or reckless conduct do not meet the definition of 

a “crime of violence”. See United States v. Dominguez-Ochoa, 386 F.3d 639 (5th Cir. 2004) 

(holding that criminally negligent homicide under Texas law was not a “crime of violence” under 

the Sentencing Guidelines because it lacked the intentional “use, attempted use, or threatened use” 

of force).  

2. Force Against Another 

18 U.S.C. § 16 defines a crime of violence as one involving the use of force against another 

person or another’s property, and thus a crime that could involve the use of force against oneself 

or one’s own property does not meet the definition. See also Boden, 593 U.S. at 420 (stating that 

an offense committed negligently or recklessly does not categorically require “the use of physical 

force against the person of another” and therefore does not constitute a “crime of violence” under 

the INA's force clause). 

The U.S. Supreme Court held that an offensive touching battery qualifies as a 

“misdemeanor crime of domestic violence” for the purpose of 18 U.S.C.A. § 922(g)(9). See U.S. 

v. Castleman, 572 U.S. 157, 134 S. Ct. 1405, 188 L. Ed. 2d 426 (2014).  In footnote 4 of such 

decision, however, the Court stated that such a conviction should not qualify as a domestic violence 

conviction for immigration purposes or a crime of violence under 18 U.S.C.A. § 16. Id.  

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS922&originatingDoc=Ifff7c21054d411ddbe089c256aaea4ea&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=09a286a314f644e8bfbe4a1ea5754aba&contextData=(sc.AIAssistantSearch)#co_pp_a01900007b3c1
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The Fifth Circuit has clarified that “physical force” as required by § 16(a) must rise to the 

level of “destructive or violent force”; mere “offensive touching” with a deadly weapon is 

insufficient. United States v. Dominguez, 479 F.3d 345, 348 (5th Cir.2007). See Johnson v. United 

States, 559 U.S. 133, 140, 130 S.Ct. 1265, 176 L.Ed.2d 1 (2010) (holding, in a case arising under 

the Armed Career Criminal Act, that “in the context of a statutory definition of ‘violent felony,’ the 

phrase ‘physical force’ means violent force—that is, force capable of causing physical pain or 

injury to another person”). “However, the touching of an individual with a deadly weapon creates 

a sufficient threat of force to qualify as a crime of violence.” Dominguez, 479 F.3d at 348. The 

Fifth Circuit had previously ruled that a “crime of violence” does not encompass indirect acts, such 

as causing harm through subterfuge, only direct acts. See United States v. Villegas-Hernandez, 468 

F.3d 874, 876 (5th Cir. 2006); United States v. Vargas–Duran, 356 F.3d 598, 606 (5th Cir.2004). 

However, the Fifth Circuit has recently overruled such decisions, holding that there was no valid 

distinction between direct and indirect force for purposes of identifying conviction as predicate 

“crime of violence.” United States v. Reyes-Contreras, 910 F.3d 169 (5th Cir. 2018).  

J. Theft or Burglary – 8 U.S.C. § 1101(a)(43)(G) 

The definition of aggravated felony includes “a theft offense (including receipt of stolen 

property) or burglary offense for which the term of imprisonment [is] at least one year.” 8 U.S.C. 

§ 1101(a)(43)(G). The Supreme Court in Gonzales v. Duenas-Alvarez, 549 U.S. 183 (2007) 

recognized that several circuits and the BIA have adopted a generic definition of a theft offense as: 

“the taking of property or an exercise of control over property without consent with the criminal 

intent to deprive the owner of rights and benefits of ownership, even if such deprivation is less 

than total or permanent.” Id. at 184 (internal quotation marks and citation omitted, and the Fifth 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011440492&pubNum=0000506&originatingDoc=I7dd5722be28e11e3b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_348&originationContext=document&transitionType=DocumentItem&ppcid=282e2e451f864b8b9f27a6fe511c7628&contextData=(sc.AIAssistantSearch)#co_pp_sp_506_348
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011440492&pubNum=0000506&originatingDoc=I7dd5722be28e11e3b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_348&originationContext=document&transitionType=DocumentItem&ppcid=282e2e451f864b8b9f27a6fe511c7628&contextData=(sc.AIAssistantSearch)#co_pp_sp_506_348
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010555689&pubNum=0000506&originatingDoc=I2aceada6a42711dc9876f446780b7bdc&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=5510335dd93040c295659eabdb60cf33&contextData=(sc.AIAssistantSearch)#co_pp_sp_506_879
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004055966&pubNum=0000506&originatingDoc=I2aceada6a42711dc9876f446780b7bdc&refType=RP&fi=co_pp_sp_506_606&originationContext=document&transitionType=DocumentItem&ppcid=5510335dd93040c295659eabdb60cf33&contextData=(sc.AIAssistantSearch)#co_pp_sp_506_606
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#:%7E:text=least%20one%20year%3B-,(G),-a%20theft%20offense
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#:%7E:text=least%20one%20year%3B-,(G),-a%20theft%20offense
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#:%7E:text=least%20one%20year%3B-,(G),-a%20theft%20offense
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Circuit has formally adopted such interpretation. See Burke v. Mukasey, 509 F.3d 695, 697 (5th 

Cir. 2007).  

Further, the Supreme Court has stated that the “generic, contemporary meaning of burglary 

contains at least the following elements: an unlawful or unprivileged entry into, or remaining in, a 

building or other structure, with intent to commit a crime.” Taylor v. United States, 495 U.S. 575, 

598, 110 S. Ct. 2143, 2158, 109 L. Ed. 2d 607 (1990); see also Murillo-Lopez, 444 F.3d 337 (5th 

Cir. 2006) (holding that burglary of a dwelling “includes the elements of generic burglary as stated 

in Taylor,” and added that “a building or other structure” includes “at a minimum, tents or vessels 

used for human habitation”). 

To qualify, the statutes under which the conviction was made must align with the generic 

definition of theft or burglary noted above. See United States v. Juarez-Gonzalez, 451 Fed. Appx. 

387, 389 (5th Cir. 2011) (holding that Washington State’s theft statute did not qualify as an 

aggravated felony because it encompassed conduct broader than the generic definition of theft, 

such as theft of services and theft by deception); United States v. Medina-Torres, 703 F.3d 770 (5th 

Cir. 2012) (holding that a Florida theft statute was broader than the generic definition because it 

did not require the requisite intent to deprive the owner of rights and benefits of ownership); Nolos 

v. Holder, 611 F.3d 279, 284 (5th Cir. 2010) (holding that a Nevada theft conviction constituted an 

aggravated felony because it matched the generic definition of theft and involved a term of 

imprisonment of at least one year); United States v. Reyes-Ochoa, 861 F.3d 582 (5th Cir. 2017) 

(holding that defendant's prior conviction of burglary in Virginia was not an aggravated felony 

under the INA because the Virginia statute allowed a burglary conviction for entering without 

breaking or concealing oneself after lawful entry, which are broader than the federal offense of 

generic burglary that requires an unlawful or unprivileged entry). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014315245&pubNum=506&originatingDoc=I39786db08b5c11df8e45a3b5a338fda3&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=2b8fae1fe3d34e269b57c91dc647f53a&contextData=(sc.AIAssistantSearch)#co_pp_sp_506_697
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K. Ransom Offenses – 8 U.S.C. § 1101(a)(43)(H) 

The definition of aggravated felony includes “an offense described in section 875, 876, 

877, or 1202 of Title 18 (relating to the demand for or receipt of ransom).” 8 U.S.C. § 

1101(a)(43)(H). In the Fifth Circuit, ransom has been defined as “a consideration paid or demanded 

for the release of someone or something from captivity” and “the ransom enhancement applies 

anytime a defendant demands money from a third party for a release of a victim, regardless of 

whether that money is already owed to the defendant.”. United States v. Fernandez, 770 F.3d 340, 

343 (5th Cir. 2014); United States v. Pantoja-Rosales, 494 Fed. Appx. 453, 456 (5th Cir. 2012) 

(holding that a demand for payment qualifies as ransom even if the amount demanded is the same 

as the agreed-upon smuggling fee, provided the demand is made by someone other than the original 

smuggler). 

L. Child Pornography Offenses – 8 U.S.C. § 1101(a)(43)(I) 

The definition of aggravated felony includes “an offense described in section 2251, 2251A, 

or 2252 of Title 18 (relating to child pornography).” 8 U.S.C. § 1101(a)(43)(I). These statutes 

criminalize conduct involving the production, possession, receipt and distribution of child 

pornography. For example, 18 U.S.C. 2251 criminalizes the use, persuasion, or coercion of a minor 

to engage in sexually explicit conduct for the purpose of producing visual depictions of such 

conduct, provided the depictions are transported in interstate or foreign commerce. 

M. RICO Offenses – 8 U.S.C. § 1101(a)(43)(J) 

The definition of aggravated felony includes “an offense described in section 1962 of Title 

18 (relating to racketeer influenced corrupt organizations), or an offense described in section 1084 

(if it is a second or subsequent offense) or 1955 of that title (relating to gambling offenses), for 

which a sentence of one year imprisonment or more may be imposed”. While the Fifth Circuit has 

not addressed this section in the INA context specifically, the opinion in Torres v. Lynch, includes 

https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#:%7E:text=least%20one%20year%3B-,(H),-an%20offense%20described
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#:%7E:text=least%20one%20year%3B-,(H),-an%20offense%20described
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#:%7E:text=least%20one%20year%3B-,(H),-an%20offense%20described
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#:%7E:text=receipt%20of%20ransom)%3B-,(I),-an%20offense%20described
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#:%7E:text=receipt%20of%20ransom)%3B-,(I),-an%20offense%20described
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#:%7E:text=to%20child%20pornography)%3B-,(J),-an%20offense%20described
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dicta noting that Congress intended §1101(a)(43)(J) to include both state and foreign laws other 

than those statutes that only applied to less serious conduct than the federal racketeering offense, 

thus filtering out such statutes based on the seriousness of the conduct rather than the presence of 

an interstate commerce element. 578 U.S. 452, 463, 136 S. Ct. 1619, 1628, 194 L. Ed. 2d 737 

(2016). 

N. Prostitution and Slavery Offenses – 8 U.S.C. § 1101(a)(43)(K) 

The definition of aggravated felony includes an offense that: 

“(i) relates to the owning, controlling, managing, or supervising of a prostitution 

business;  

(ii) is described in section 2421, 2422, or 2423 of Title 18 (relating to transportation for 

the purpose of prostitution) if committed for commercial advantage; or  

(iii) is described in any of sections 1581-1585 or 1588-1591 of Title 18 (relating to 

peonage, slavery, involuntary servitude, and trafficking in persons).” 

 8 U.S.C. § 1101(a)(43)(K).  

O. National Defense Offenses – 8 U.S.C. § 1101(a)(43)(L) 

The definition of aggravated felony includes an offense described in: 

“(i) section 793 (relating to gathering or transmitting national defense information), 798 

(relating to disclosure of classified information), 2153 (relating to sabotage) or 2381 or 2382 

(relating to treason) of Title 18; 

(ii) section 3121 of Title 50 (relating to protecting the identity of undercover 

intelligence agents); or 

(iii) section 3121 of Title 50 (relating to protecting the identity of undercover agents).” 

8 U.S.C. § 1101(a)(43)(L).  

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1101&originatingDoc=I2016e1fe1d9d11e6b86bd602cb8781fa&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=471a2f52a8934268904727422536aabb&contextData=(sc.AIAssistantSearch)#co_pp_07000000c4934
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#:%7E:text=may%20be%20imposed%3B-,(K),-an%20offense%20that
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#:%7E:text=may%20be%20imposed%3B-,(K),-an%20offense%20that
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#:%7E:text=trafficking%20in%20persons)%3B-,(L),-an%20offense%20described
https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#:%7E:text=trafficking%20in%20persons)%3B-,(L),-an%20offense%20described
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P. Fraud or Deceit Offenses – 8 U.S.C. § 1101(a)(43)(M) 

The definition of aggravated felony includes an offense that: 

“(i) involves fraud or deceit in which the loss to the victim or victims exceeds $10,000; 

or 

(ii) is described in section 7201 of Title 26 (relating to tax evasion) in which the 

revenue loss to the Government exceeds $10,000.” 

8 U.S.C. § 1101(a)(43)(M). 

For offenses under § 1101(a)(43)(M)(i), which require a loss to the victim exceeding 

$10,000, the Fifth Circuit applies a circumstance-specific approach. This approach permits 

consideration of sentencing-related materials, such as restitution orders, to establish the loss 

amount. Nijhawan v. Holder, 557 U.S. 29, 36–38, 129 S.Ct. 2294, 174 L.Ed.2d 22 (2009); see also 

Hammerschmidt v. Garland, 54 F.4th 282, 288 (5th Cir. 2022) (noting that the loss to the victim is 

the “lodestar” for determining whether an offense qualifies as an aggravated felony). The court 

may rely on clear and convincing evidence, such as a restitution order, to establish the requisite 

loss amount. Further, a joint-and-several restitution order which exceeds the statutory $10,000 

threshold will qualify as an “aggravated felony” even if the count to which the petitioner pled 

guilty involves a lesser amount. Id. See also James v. Gonzales, 464 F.3d 505, 510–12 (5th Cir. 

2006), overruled on other grounds (holding that the restitution amount, which exceeded the 

threshold, and not the single count to which the petitioner pled, established his conviction of an 

aggravated felony); Martinez v. Mukasey, 508 F.3d 255, 259–60 (5th Cir. 2007), overruled on other 

grounds (holding that a conviction qualified as an aggravated felony where the petitioner was 

subject to a plea agreement holding her jointly and severally liable for $11,467.33 in restitution, 

despite being directed to pay only half). 

Additionally, the Fifth Circuit has noted that Congress did not intend for § 

1101(a)(43)(M)(i) to apply only to convictions under statutes that explicitly include monetary loss 

https://1.next.westlaw.com/Document/NA953FDB0F60711EB82F4C40B29581C3C/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20231023203852006&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#:%7E:text=of%20undercover%20agents)%3B-,(M),-an%20offense%20that
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as an element. Instead, the amount of loss is determined from the record of conviction, even if it 

is not a formal element of the offense. Arguelles-Olivares v. Mukasey, 526 F.3d 171, 173 (5th Cir. 

2008).  

The Fifth Circuit has also held that an aggravated felony under § 1101(a)(43)(M)(i) could 

also include fraud as it relates to tax offenses, in which case the federal government is the “victim” 

within the meaning of such statute. Arguelles-Olivares v. Mukasey, 526 F.3d 171, 173 (5th Cir. 

2008) (“We are persuaded, however, that Congress did not intend to single out tax evasion under 26 

U.S.C. § 7201 for inclusion among aggravated felonies to the exclusion of all other tax felonies”). 

Q. “Alien Smuggling” – 8 U.S.C. §1101(a)(43)(N) 

 

The definition of aggravated felony includes “an offense described in paragraph 

(1)(A) or (2) of section 1324(a) of this title (relating to alien smuggling), except in the case of a 

first offense for which the alien has affirmatively shown that the alien committed the offense for 

the purpose of assisting, abetting, or aiding only the alien’s spouse, child, or parent (and no other 

individual) to violate a provision of this chapter”. 8 U.S.C. §1101(a)(43)(N).  

The Fifth Circuit has affirmed the BIA’s ruling that §1182(a)(6)(E)(i) is not the statutory 

counterpart to §1101(a)(43)(N), because the two provisions use dissimilar language and do not 

describe equivalent categories of offenses – a conviction of a violation of §1324(a)(1)(A)(ii), 

standing alone, will not support a charge of inadmissibility under §1182(a)(6)(E)(i), because such 

a conviction concerns the transportation of aliens who were already in the United States. Leon-

Medina v. Holder, 351 Fed. Appx. 881, 882 (5th Cir. 2009).  

Further, the Fifth Circuit has interpreted the first parenthetical phrase in §1101(a)(43)(N) 

is a description of, not substantive restriction on, the statutory cross references that precedes it, 

and therefore transporting noncitizens already in the United States would qualify as an aggravated 
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felony under §1101(a)(43)(N), despite the fact that no national lines were crossed. Ruiz-Romero v. 

Reno, 205 F.3d 837, 840 (5th Cir. 2000); see also United States v. Monjaras-Castaneda, 190 F.3d 

326, 330 (5th Cir. 1999) (holding that transporting aliens within the United States a violation under 

§1101(a)(43)(N) for sentence enhancement purposes).  

R. Illegal Reentry after Deportation for Aggravated Felony – 8 U.S.C. 

§1101(a)(43)(O) 

The definition of aggravated felony includes “an offense described in section 

1325(a) [improper entry by an alien] or 1326 [reentry of removed aliens] of this title committed 

by an alien who was previously deported on the basis of a conviction for an offense described in 

another subparagraph of this paragraph”. 8 U.S.C. §1101(a)(43)(O).  

Other sections of the statute separately provide that a noncitizen previously removed for 

having been convicted of an aggravated felony is permanently inadmissible. See 8 U.S.C. § 

1182(a)(9)(A)(i). This inadmissibility is to remain in place unless “the Attorney General has 

consented to the alien’s reapplying for admission.” Id. §1182(a)(9)(A)(iii). See United States v. 

Gamboa-Garcia, 620 F.3d 546, 549 (5th Cir. 2010) (upholding an illegal reentry conviction where 

petitioner pled guilty to the prior aggravated felony conviction); United States v. Huerta-

Rodriguez, 64 F.4th 270, 278 (5th Cir. 2023) (holding that a past illegal-reentry conviction under 

§ 1326(b)(2) as an aggravated felony regardless of the present status of the predicate conviction).   

S. Passport Forgery – 8 U.S.C §1101(a)(43)(P) 

The definition of aggravated felony includes “an offense (i) which either is falsely making, 

forging, counterfeiting, mutilating, or altering a passport or instrument in violation of section 1543 

of Title 18 or is described in section 1546(a) of such title (relating to document fraud) and (ii) for 

which the term of imprisonment is at least 12 months, except in the case of a first offense for which 

the alien has affirmatively shown that the alien committed the offense for the purpose of assisting, 
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abetting, or aiding only the alien's spouse, child, or parent (and no other individual) to violate a 

provision of this chapter.” 8 U.S.C §1101(a)(43)(P). The Fifth Circuit has not specifically 

addressed §1101(a)(43)(P), however it has noted in dicta that offenses under this section should be 

analyzed under the circumstance specific approach, similar to fraud and deceit offenses under 

§1101(a)(43)(M). Nijhawan v. Holder, 557 U.S. 29, 129 S. Ct. 2294, 2296, 174 L. Ed. 2d 22 (2009) 

(noting §1101(a)(43)(P) is an offense that “almost certainly refers to specific circumstances”).  

T. Failure to Appear for Service of Sentence – 8 U.S.C. §1101(a)(43)(Q) 

The definition of aggravated felony includes “an offense relating to a failure to appear by 

a defendant for service of sentence if the underlying offense is punishable by imprisonment for a 

term of 5 years or more.” 8 U.S.C. §1101(a)(43)(Q). The Fifth Circuit has not specifically 

addressed §1101(a)(43)(Q), but its general approach to interpreting aggravated felony provisions 

under the INA would apply.  

A district court has addressed this section, however, and has reiterated that for an offense 

to qualify under §1101(a)(43)(Q), it must be a failure to appear for a sentencing, and a conviction 

for failure to appear to a trial where the defendant has not yet been convicted of the underlying 

offense was insufficient. United States v. Vega-Sanchez, No. C.A. C-09-172, 2010 WL 2232832, 

at *4 (S.D. Tex. June 1, 2010).  

U. Commercial Bribery and Counterfeiting – 8 U.S.C. §1101(a)(43)(R) 

The definition of aggravated felony includes “an offense relating to commercial bribery, 

counterfeiting, forgery, or trafficking in vehicles the identification numbers of which have been 

altered for which the term of imprisonment is at least one year.” 8 U.S.C. §1101(a)(43)(R).  

While the Fifth Circuit has adopted the generic definition of forgery established in the 

Model Penal Code, which does not include possessory offenses, but rather requires an affirmative 

act of making or altering a writing, the Fifth Circuit has held that §1101(a)(43)(R) only requires 
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that the offense relate to forgery. United States v. Villafana, 577 Fed. Appx. 248, 252 (5th Cir. 

2014) (holding that possession of a forged instrument with intent to negotiate it or otherwise cause 

harm relates to forgery); see also United States v. Martinez-Valdez, 419 Fed. Appx. 523, 525 (5th 

Cir. 2011) (upholding a sentencing enhancement of a non-citizen’s forgery conviction for the 

possession of a non-authentic permanent resident card, noting that this “rests at the heartland of an 

‘offense relating to ... forgery.’”).  

V. Obstruction of Justice – 8 U.S.C. §1101(a)(43)(S) 

The definition of aggravated felony includes “an offense relating to obstruction of justice, 

perjury or subornation of perjury, or bribery of a witness, for which the term of imprisonment is at 

least one year.” 8 U.S.C. §1101(a)(43)(S). While the Fifth Circuit has not defined the phrase 

“obstruction of justice”, it has used the BIA’s construction of such phrase to be any offense 

punishable under any of the provisions of 18 U.S.C. §§ 1501-1521. See United States v. Gamboa-

Garcia, 620 F.3d 546, 548 (5th Cir. 2010); Alwan v. Ashcroft, 388 F.3d 507, 514 (5th Cir. 2004); 

Orellana v. Garland, 117 F.4th 679, 685 (5th Cir. 2024). The obstruction of justice offenses listed 

in 18 U.S.C. §§ 1501-1521 have as elements “(1) ‘either active interference with proceedings of a 

tribunal or investigation, or action or threat of action against those who would cooperate in the 

process of justice,’ and (2) a ‘specific intent to interfere with the process of justice.’” Id.  

Conduct may relate to the obstruction of justice, for purpose of determining whether a 

noncitizen’s state conviction is for an aggravated felony relating to the obstruction of justice under 

the INA, even if there is no pending investigation concerning the underlying felony. Pugin v. 

Garland, 599 U.S. 600, 143 S. Ct. 1833, 216 L. Ed. 2d 572 (2023); see also Orellana v. Garland, 

117 F.4th 679 (5th Cir. 2024); Alwan v. Ashcroft, 388 F.3d 507, 514 (5th Cir. 2004) (holding that a 

petitioner’s knowledge that his refusal to testify would “impede the due administration of justice” 
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was sufficient to show specific intent to obstruct justice for the purposes of 8 U.S.C. § 

1101(a)(43)(S)). 

W. Failure to Appear before a Court – 8 U.S.C. §1101(a)(43)(T) 

The definition of aggravated felony includes “an offense relating to a failure to appear 

before a court pursuant to a court order to answer to or dispose of a charge of a felony for which a 

sentence of 2 years’ imprisonment or more may be imposed.” 8 U.S.C. §1101(a)(43)(T). The Fifth 

Circuit has not specifically addressed §1101(a)(43)(T), but its general approach to interpreting 

aggravated felony provisions under the INA would apply.   

X. Attempt or Conspiracy to Commit an Aggravated Felony – 8 U.S.C. 

§1101(a)(43)(U) 

The definition of aggravated felony includes “an attempt or conspiracy to commit an 

offense described in [8 U.S.C. §1101(a)(43)]”. 8 U.S.C. §1101(a)(43)(U). see also Onenese v. Barr, 

800 Fed. Appx. 254, 255 (5th Cir. 2020) (affirming conviction for conspiracy to commit offenses 

involving fraud or deceit under 8 U.S.C. §1101(a)(43)(M)(i)).  

Y. Particularly Serous Crimes. 

Section 241 of the INA provides an exception to removal when a noncitizen’s life or 

freedom would be jeopardized for any of the reasons set forth in 8 U.S.C. § 1231(b)(3)(A). This 

exception, however, does not apply to an alien “having been convicted by a final judgment of 

a particularly serious crime [who] is a danger to the community of the United States.” Id. at § 

1231(b)(3)(B)(ii). The Fifth Circuit has agreed with many other federal circuits that while a 

“particularly serious crime” was not limited to aggravated felonies, aggravated felonies were per 

se particularly serious crimes. See Vetcher v. Barr, 953 F.3d 361, 368 (5th Cir. 2020); Martins v. 

I.N.S., 972 F.2d 657, 660 (5th Cir. 1992) (stating that an aggravated felony conviction constitutes 

a conviction for a particularly serious crime). 
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