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III. CRIMES INVOLVING MORAL TURPITUDE 

Under 8 U.S.C. § 1227(a)(2)(A), any alien who “is convicted of a crime involving moral 

turpitude committed within five years . . . after the date of admission and is convicted of a crime 

for which a sentence of one year or longer may be imposed, is deportable.” 8 U.S.C. § 

1227(a)(2)(A)(i). Similarly, “any alien who at any time after admission is convicted of two or more 

crimes involving moral turpitude, not arising out of a single scheme of criminal misconduct, 

regardless of whether confined therefor and regardless of whether the convictions were in a single 

trial, is deportable.” 8 U.S.C. § 1227(a)(2)(A)(ii).  

A. Definition of Crimes Involving Moral Turpitude  

Notably, the Immigration and Nationality Act “does not define the term moral turpitude 

and legislative history does not reveal congressional intent regarding which crimes are 

turpitudinous. Instead, Congress left the interpretation of this provision to the BIA and 

interpretation of its application to state and federal laws to the federal courts.” Diaz Esparza v. 

Garland, 23 F. 4th 563, 566 (5th Cir. 2022).  However, the BIA has adopted the following 

definition: 

“Conduct that shocks the public conscience as being inherently base, vile, or 

depraved, and contrary to the accepted rules of morality and the duties owed 

between persons or to society in general. Moral turpitude has been defined as an 

act which is per se morally reprehensible and intrinsically wrong, or malum in se, 

so it is the nature of the act itself and not the statutory prohibition of it which renders 

a crime one of moral turpitude. Among the tests to determine if a crime involves 

moral turpitude is whether the act is accompanied by a vicious motive or a corrupt 

mind.” Id.  
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In other words, “the BIA has observed that ‘moral turpitude is intrinsic to an offense that 

necessarily involves ‘reprehensible conduct’ committed with some form of ‘scienter,’ such as 

specific intent, knowledge, willfulness, or recklessness.” Id; see also Nino v. Holder, 690 F.3d 691, 

695 (5th Cir. 2012) (“To involve moral turpitude, a crime requires two essential elements: 

reprehensible conduct and a culpable mental state.”); Matter of Louissaint, 24 I. & N. Dec. 754, 

756-57 (BIA 2009).  

The BIA has found certain acts to be “morally reprehensible and intrinsically wrong,” even, 

in some cases, where there is no “explicit element of evil intent.” Such crimes include: “(1) murder, 

(2) rape, (3) robbery, (4) kidnaping, (5) voluntary manslaughter, (6) some involuntary 

manslaughter offenses, (7) aggravated assault, (8) mayhem, (9) theft offenses, (10) spousal abuse, 

(11) child abuse, and (12) incest.” Orosco v. Holder, 2010 WL 3452814 at *4 (5th Cir. Sep. 3, 

2010) (citing In re Lopez Meza, 22 I. &. N. Dec. 1188, 1193 (BIA 1999)). Further, for crimes in 

which “fraud or deception” is an element, the BIA typically deems these crimes to be CIMTs. 

Hyder v. Keisler, 506 F.3d 388, 391 (5th Cir. 2007).  

For an assault statute to be considered a CIMT, it must generally contain both (1) a scienter 

element requiring evil intent, depraved or vicious motive, or corrupt mind’ and (2) a conduct 

element requiring a meaningful level of harm, which must be more than mere offensive touching. 

Diaz-Esparza v. Garland, 23 F. 4th 563, 569 (5th Cir. 2022). Notably, both elements “are critical 

to the CIMT inquiry ‘[b]ecause the term assault captures a broad spectrum of misconduct, 

[including] relatively minor offenses, e.g., simple assault.’ Thus, the BIA has determined that ‘in 

the context of assault crimes, . . . as the level of conscious behavior decreases, i.e., from intentional 

to reckless conduct, more serious resulting harm is required in order to find that the crime involves 

moral turpitude.’” Id.  
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B. Categorical Approach 

When analyzing whether a given crime satisfies the BIA’s definition of a CIMT, the Fifth 

Circuit employes a “categorical approach.” Diaz Esparza v. Garland, 23 F. 4th at 563. When 

determining whether a conviction for a State or Federal offense is a crime involving moral 

turpitude, the BIA will examine the State or Federal statute defining the crime of conviction and 

see if it fits within the generic definition of a crime involving moral turpitude.” Matter of Silva-

Trevino III, 26 I. & N. Dec. 826 (BIA 2016). In other words, in determining whether a crime is a 

CIMT, “we ask whether the statutory elements of the crime of conviction match the elements of 

the generic offense which serves as the basis for removal.” Mathis v. United States, 579 U.S. 500, 

504 (2016).  

Under this approach, the court reads the statute as “the minimum criminal conduct 

necessary to sustain a conviction.” Id. Notably, this approach “focuses on the inherent nature of 

the crime, as defined in the statute . . . rather than the circumstances surrounding the particular 

transgression.” Id; see also Hyder v. Keisler, 506 F.3d 388, 391 (5th Cir. 2007) (citing Omagah v. 

Ashcroft, 288 F.3d 254, 260 (5th Cir. 2002) (In determining whether an offense is a CIMT, “we 

concentrate on the inherent nature of the crime, as defined in the statute concerned, rather than the 

circumstances surrounding the particular transgression.”). Thus, ‘“if the orbit of the statute may 

include offenses not inherently entailing moral turpitude,’ then the crime is not a crime involving 

moral turpitude.” Amouzadeh v. Winfrey, 467 F.3d 451, 455 (5th Cir. 2006). Notably, some circuits 

utilize the “realistic probability test,” in determining whether a conviction is a crime involving 

moral turpitude, which requires courts to focus on the “minimum conduct that has a realistic 

probability of being prosecuted under the statute of conviction.” See Matter of Silva-Trevino III, 

26 I. & N. Dec. at 831. The Fifth Circuit, however, utilizes the minimum reading approach, which 
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finds an offense is a crime involving moral turpitude if the “minimum reading of the statute 

necessarily reaches only offenses involving moral turpitude.” Id.  

C. Modified Categorical Approach  

Typically, if a criminal statute encompasses both acts that do and do not involve moral 

turpitude, then the BIA cannot sustain a finding of deportability. Omagah v. Ashcroft, 288 F.3d 

254, 260 (5th Cir. 2002). However, “in cases where the statute of conviction includes some crimes 

that involve moral turpitude and some that do not, adjudicators must determine if the statute is 

divisible and thus susceptible to a modified categorical analysis.” Matter of Silva-Trevino III, 26 

I. & N. Dec. at 833; see also Omagah v. Ashcroft, 288 F.3d at 260 (“For us to sustain a finding of 

deportability under such an overbroad statute, the law must be divided into discrete subsections 

that track the distinction between moral turpitude and less severe conduct.”). Notably, the BIA 

recognizes that a criminal statute is divisible only if: “(1) it lists multiple discrete offenses as 

enumerated alternatives or defines a single offense by reference to disjunctive sets of ‘elements’, 

more than one combination of which could support a conviction and (2) at least one, but not all, 

of those listed offenses or combinations of disjunctive elements is a categorical match to the 

relevant generic standard.” Matter of Silva-Trevino III, 26 I. & N. Dec. at 833 (citing Matter of 

Chairez, 26 I. & N. Dec 819, 822 (BIA 2016) (citing Descamps v. United States, 133 S. Ct. 2276, 

2281, 2283 (2013)). However, if the statute on lists different “means” of committing the crime, the 

statute is not divisible. See Mathis v. United States, 579 U.S. 500, 506 (2016). For example, if a 

statute criminalizes “intentionally, knowingly, or recklessly” committing the underlying act and 

punishes such acts in the same manner, the statute is not divisible. Id. at fn. 3.   

Thus, if the statute is divisible into discrete subsections, we look at the alien’s record of 

conviction to determine whether he has been convicted of a subsection that qualifies as a crime 

involving moral turpitude. Amouzadeh v. Winfrey, 467 F.3d 451, 455 (5th Cir. 2006).  




